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I. INTRODUCTION
One of the largest obstacles Japanese companies face when they advance to a
foreign market and set up their branches is that of personnel management. There
is a remarkable difference between the image of labor and current labor practices
in the United States and that in Japan. . . . As a result, therefore, labor prac-
tices upon which the so-called Japanese-style management depends cannot be
easily applied ar they are without problems.
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Therefore, Japanese companies have to select the essential elements of Japa-
nese-style management which they want to maintain, transplant them onto
American soil, and aim to adapt them to the local situation."
Labor relations in the United States have undergone dramatic changes in
recent years with the emphasis on efficiency and competitiveness, the establish-
ment of more non-unionized work places, the phenomenon of declining union
membership, and the emergence of alternative forms to collective bargaining.'
These changes have been fueled by the increased presence of foreign competitors
whose less expensive imports may displace not only American products but also
American businesses and their workers. Conversely, these foreign businesses,
particularly Japanese companies, are creating new job opportunities for Ameri-
can workers by their direct investments in the United States. Japanese compa-
nies also are attempting to implement many of their traditional management
and industrial relations policies in their United States ventures.
These events present challenges of great significance to both American and
Japanese companies. American industries must meet foreign competition by
changing traditional management and labor relations approaches' or face the
possibility of extinction or, at least, a lesser share of the market. Japanese com-
panies operating in the United States must adapt their traditional management
and labor relations practices to comply with applicable United States labor laws.
The Japanese to date, however, have been reluctant to change the essential ele-
ments of such practices.
This article identifies the legal issues generated as a result of attempts by
American and Japanese companies to adjust to changing management and labor
relations in the United States. Japanese companies often discover to their dis-
may that American unions perceive their management styles emphasizing em-
ployee cooperation and loyalty as anti-union and women view their use of male
nationals in many key managerial positions as exclusionary and discriminatory.
1 Y. Kuwahara, Foreign Investment and Labor-Problems Involved in Japan's Direct Invest-
ment in the United States 15 (Aug. 1985) (unpublished manuscript available with author) [here-
inafter cited as Japan's Direct Investment] (emphasis added).
' See Farber, The Extent of Unionization in the United States, in CHALLENGE AND CHOICES
FACING AMERICAN LABOR 15, 16-22 (T. Kochan ed. 1985). Secretary of Labor William Brock
recently emphasized the increasingly dose relationship between international trade and domestic
labor policies and the need to seek appropriate accommodations: "Our ability to compete in
world markets suffers when confrontation rather than cooperation becomes the preferred approach
to labor-management relations. Fortunately, the trend now seems to be going in the other direc-
tion." DAILY LAB. REP. (BNA), Oct. 23, 1985, at F-3.
' The automobile industry's labor agreements at General Motors-Toyota and General Motors'
new Saturn Project are recent examples of changing labor and management relations in the
United States. These approaches are of general use outside that industry as well. See infra text
accompanying notes 83-91.
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When Japanese companies resort reluctantly to American-style dismissals, they
find that resulting damages under an unjust dismissal lawsuit may cause liabil-
ity unimaginable under the Japanese legal system. These not atypical situations,
combined with traditional Japanese reluctance to seek early legal advice from
their attorneys, create legal issues that more often should be resolved by accom-
modation of Japanese management and labor practices with applicable United
States labor law requirements rather than by confrontational litigation.'
Section II, by way of background, examines the nature and type of Japanese
business ventures in the United States and the emerging Japanese styles of
managing the operations and labor relations of both Japanese and American
companies, and the resulting adaptations of these practices by United States
companies. In Section III this article will focus on the applicability of American
labor laws to Japanese and multinational companies. Section IV will identify
and analyze in some detail the many emerging substantive labor law issues
faced by Japanese companies operating in the United States and by American
companies using Japanese-style labor relations. These issues indude equal em-
ployment opportunity laws, especially Title VII of the Civil Rights Act of 1964,
the National Labor Relations Act, and developing case law dealing with unjust
termination.
II. JAPANESE AND MULTINATIONAL COMPANIES OPERATING IN THE UNITED
STATES
A. Nature and Type of Investments and Relationship to Trade Deficit
Japan and the United States would have much to lose if the amount of
Japanese direct investment in the United States or the amount of trade between
Japan and the United States were substantially curtailed by legislative prohibi-
tions. While net capital inflows of all foreign direct investment into the United
States totalled nearly $10 billion in 1983,8 about $2 to $2.5 billion is esti-
mated to have been invested by Japanese companies alone.6 United States trade
" Although commentators have written about various aspects of this subject area, none has
sought to integrate comprehensively the "new industrial relations" practices of Japanese and
American companies with United States labor laws by identifying and discussing the emerging
legal "agenda items."
5 INT'L TRADE ADMIN., U.S. DEP'T OF COMMERCE, INTERNATIONAL ECONOMIC INDICATORS 55
(June 1984).
* Japan's Direct Investment, supra note 1, at 2 (estimate of Japan's Ministry of Finance).
United States statistics show that the net increase in Japanese direct investment in 1983 was $1.5
billion. Id. The estimates differ because the Commerce Department's practice, unlike that of
Japan's Ministry of Finance, is to calculate on the year end balance of investment. Id. at 3. At the
end of 1983, the remaining amount of Japan's direct investment in the United States was over
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exports to Japan in 1983 totalled nearly $22 billion, while imports from Japan
approximated $43.5 billion.7
The countries' mutual reliance has created problems, especially for the United
States. Increased imports from Japan have created not only a burgeoning trade
deficit, but growing trade friction between the two countries.' The Japanese
government is quick to point out that while the United States trade deficit is
growing, Japan's share of that deficit is actually declining, having fallen from
44% in 1982 to 30% in 1984.1 Still, lively debate in Congress on trade barrier
legislation concerning Japan is expected to continue.'0
The impact of the trade deficit on the American economy is direct and great.
It is estimated that the import of less expensive products has displaced over one
million American jobs." Various solutions to this problem are being debated in
the United States.'" Many people are calling for the politically sensitive develop-
$11 billion. Id. See generally Yoshino, Emerging Japanese Multinational Enterprises, in MODERN
JAPANESE ORGANIZATION AND DECISION-MAKING 146, 165 (E. Vogel ed. 1975) (Japan's direct
investments); Belli, U.S. Business Enterprises Acquired or Established by Foreign Direct Investors in
1980, SuRv. CuRarr Bus., Aug. 1981, at 58 (survey of foreign direct investors).
7 Japan's Direct Investment, supra note 1, at 4.
s Japan, one of the largest trading partners of the United States, has one of the largest trade
imbalances with the United States. The trade imbalance with Japan in 1985 stood at $49.7
billion. Honolulu Advertiser, Feb. 1, 1986, at B3, col. 3. This is a significant part of the esti-
mated total trade deficit of $150 billion in 1985. Church, The Battle over Barriers, TIME, Oct. 7,
1985, at 22.
Address by Tetsuya Endo, Consul General of Japan, at the 24th Annual Meeting of the
National Conference of Lieutenant Governors, Honolulu, Hawaii 4 (Aug. 13, 1985) (unpub-
lished manuscript available with author).
10 Legislative debate is expected even though the recent trend in the declining value of the
dollar vis-a-vis the yen has eased the trade deficit disparity and some of the political pressures.
For a discussion of various trade barrier bills in Congress, see Church, supra note 8, at 27-31.
" See DAILY LAB. REP. (BNA), Nov. 12, 1985, at A-9 (jobs lost in 700,000 households per
year); id., Oct. 23, 1985, at F-i (Senator Dan Quayle reported "loss of thousands, sometimes
millions, of jobs"). There is some debate, however, whether other factors--such as out-moded
American managerial practices, out-dated labor relations practices, and inefficient and obsolete
production facilities-have also contributed to this phenomenon.
"' Proposed solutions include trade barrier legislation, laws which assist interim adjustments of
declining industries and aid in renovating the production-base of certain industries, and other
approaches which shift resources to meet the challenges of foreign competition. See P. LAWRENCE
& D. DYER, RENEWING AMERICAN INDUsTRY 1-16, 275-87 (1983). See also Tanaka & Middle-
ton, Injured Industries, Imports and Industrial Policy: A Comparison of United States and Japanese
Practices, 15 CASE W. RES. J. INTL' L. 419 (1983) (discussion of comparative approaches used by
Japan and the United States with regard to "escape clause relief' under 19 U.S.C. S 2 251(a)(1)
(1976)).
One commentator proposed four reforms based on the Japanese experience to solve some of the
problems facing American industry: (1) "[m]easured exposure of American firms to international
competition," (2) linking of "industry-specific governmental assistance ... to ascertainable
changes in corporate behavior," (3) curbing of hostile takeovers of corporations, and (4) "reexam-
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ment of a "national industrial policy" 13 which would coordinate United States
resources and government support of industries in a manner vaguely similar to
the Japanese approach, in an attempt to better equip American companies to
develop strategic industries and to vie with overseas competition."'
Although the United States trade deficit displaces American jobs, hundreds
of thousands of jobs are being created by overseas direct investment in the
United States.1 5 As of early 1985, the size of Japanese direct investment in the
United States included 440 Japanese-based or affiliated factories" and has been
valued at some $11 to $14 billion.1 Japan has also increased its "hi-tech"
imports into the American and world markets. 8 Although the precise number
of jobs and the ultimate impact on the trade deficit are difficult to measure,
overseas direct investment in the United States seems to be "part of the solu-
tion" rather than the problem in easing possible trade friction with United
States trading partners, especially Japan.
Recent years have also seen an increase in joint ventures between Japanese
ination of business and legal education in the United States." Tsurumi, Labor Relations and
Industrial Adjustment in Japan and the United States: A Comparative Analysis, 2 YALE L. & POL'Y
REv. 256, 270-71 (1984).
is See Kantrow, The Political Realities of Industrial Policy, HARv. Bus. RE V., Sept.-Oct. 1983,
at 76; Reich, Making Industrial Policy, 60 FOREIGN AFF. 852 (1982); Tsurumi, supra note 12, at
270; Blumenthal, Drafting a Democratic Industrial Plan, N.Y. Times, Aug. 28, 1983, S 6 (Mag-
azine), at 31.
1 See Tsurumi, supra note 12, at 256-59. One author took the national industrial policy one
step further by boldly calling for greater "joint economic growth" and cooperation between the
United States and other countries such as Japan. J. GRESSER, PARTNERS IN PROSPERITY: STRATEGIC
INDUSTRIES FOR THE UNITED S'rATEs AND JAPAN 343-76 (1984).
"8 As of 1979, American affiliates of foreign corporations employed approximately 1.6 million
workers in the United States. Howenstine, Selected Data on the Operations of U.S. Affiliates of
Foreign Companies, 1978 and 1979, SuRV. CURRuENTrr Bus., May 1981, at 36.
It is difficult for economists to measure the precise number of jobs created by Japanese compa-
nies. Japanese estimates place the number at 80,000 to 150,000. See Japan's Direct Investment,
supra note 1, at 11; Address by Tetsuya Endo, supra note 9, at 5. A 1981 United States Depart-
ment of Commerce survey revealed that Japanese-affiliated manufacturers in the United States
employed 47,726 workers; other unofficial estimates placed the figure at nearly 100,000 persons.
Japan's Direct Investment, supra note 1, at 11-12.
16 Japan's Direct Investment, supra note 1, at 11.
17 See Address by Tesuya Endo, supra note 9, at 5.
18 The companies investing in the United States involve many of Japan's premier manufactur-
ing and "hi-tech" industries such as Nippon Electric Co., Hitachi Ltd., Fujitsu Ltd., Mitsubishi
Electric Corp., Oki Electric Industry Co., Shimadzu Corp., and Sumitomo Electric Industries,
Ltd. Japan's Direct Investment, supra note 1, at 7. See Tanaka & Middleton, supra note 12, at
429-30 (discussing the television industry). See also Emch, Japanese Direct Investment in American
Manufacturing, 17 STAN. J. INT'L L. 1, 1-4 (1981) (televisions, semiconductors, high speed data
printers, electronics).
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and American interests,"9 which permit a more direct method of sharing profits
between Japanese and American partners. They also allow easier sharing of tech-
nology and, in certain industries such as steel, promote the possible revitaliza-
tion of an otherwise declining industry. A draw-back for Japanese companies is
their loss of retained management rights which they prize so highly and con-
sider to be a dominant reason for their business successes. Whether Japanese
companies utilize a subsidiary or joint venture form, however, they seek to ad-
just their management and labor practices to the American business
environment.
B. Emerging Styles of Management and Labor Relations: Understanding the
"New Labor Relations"
1. Dominant Characteristics of Japanese Personnel Management Practices
Central to the Japanese system of management and industrial relations has
been its somewhat benign treatment of workers. Although some United States
labor unions would view as paternalistic the Japanese system of dose coopera-
tion and concern for the workers, some employers and unions are finding that
there are several advantages to the Japanese system."' Management philosophies
and industrial relations policies of Japanese employers generally contain five un-
derlying principles:
First, their primary concern is the continued existence and further development of
their corporation. Second, they regard all company employees, induding them-
selves, as members of the same corporate community. Third, they take an egalita-
rian view of income distribution between labor and management within the com-
pany. Fourth, they are crucially concerned with maintaining stability and peace in
" In the automobile industry, for example, NUIMI, the joint venture of Toyota and General
Motors, started production in California in 1984. Japan's Direct Investment, supra note 1, at 8.
In addition, a number of Japan-United States co-ventures have been formed in the steel industry:
Nisshin Steel-Pittsburgh Steel, Nippon Kokan-National Steel, and Kawasaki Steel-Kaiser Steel.
Id. at 9.
o One author has suggested that resource managers in the United States should consider
human resource management the most important aspect of corporate strategic planning by treat-
ing human resources as a renewable asset rather than as a disposable cost of production. Tsurumi,
supra note 12, at 266-67. See also Horton, Training: A Key to Productivity Growth, MGMr. REV.,
Sept. 1983, at 2-3 (advocating training of employees).
Japanese companies operating in the United States have already implemented human resource
management, and American companies have started to give serious attention to this approach.
Certainly there is no lack of interest in Japan's managerial policies and much continues to be
written about them at a technical and popular level. See, e.g., W. Oucui, THEORY Z (1981); E.
VOGEL, JAPAN AS NUMBER ONE (1979).
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the company's industrial relations. In other words, they strive to avoid industrial
disputes and strikes, often at any cost. Fifth, they tend to reject the intervention
of outside labor groups in any negotiations over internal labor problems, an atti-
tude that might be described as exdusionist.2"
These principles pervade the Japanese personnel management system, and al-
though there are many similarities with the American system, one of the most
apropos of the many comparisons made of American and Japanese management
approaches is that "Japanese and American management is 95 percent the same
and differs in all important respects.'"2
a. Collectivism
Japanese notions of familism and collectivism, which are based on Japanese
culture and the amae relationship,"3 merge individual interests with group in-
terests. 4 Japanese workers see themselves as contributing to a group effort
rather than to an individual cause."5 These same principles are also evident in
Japanese corporate structures. For example, the managerial structures of the
zaibatsu, a pre-World War II Japanese conglomerate, was based on "familial
principles of hierarchy, loyalty, and dependency" which were "essentially that of
2l Shirai, A Supplement: Characteristics ofJapanese Managements and Their Personnel Policies, in
CONTEMPORARY INDUSTRIAL RELATIONS IN JAPAN 369, 374-75 (T. Shirai ed. 1983) [hereinafter
cited as Characteristics of Japanese Managements]. These principles are derived from deeply held
historical customs and traditions in Japan. Japanese have long used the family analogy, "'appeal-
ing to workers in terms of the Confucian concept of wa--spiritual ascendency through harmony
and common effort." Karsh, Managerial Ideology and Worker Co-Optation: The US and Japan, in
VIABIUTY OF THE JAPANESE MODEl. OF INDus'nrL1. RELATnONS 81, 87-88 (Int'l Indus. Relations
Ass'n 1983).
22 R. PA SALE & A. ATHOS, THE ART OF JAPANESE MANAGEMENT 85 (1981) (quoting Inter-
view with Taizo Ueda, senior economist, Honda Motor Co., in Tokyo, Japan (July 1, 1980)).
28 Amae is defined as a family or group dependency and patronage relationship. See T.
HANAmI, LABOR RELATIONS IN JAPAN TODAY 48-49, 55 (1979) (discussing amae in the em-
ployer-employee relationship).
"' Japanese employers and employees enjoy a mutually beneficial relationship. Employers often
provide recreational facilities and bonuses and treat workers in a paternalistic manner. Employees
reciprocate by being loyal and by increasing productivity and quality. See E. VOGEL supra note
20, at 146-52. See also E. REISciAUER, THE JAPANESE 127-37 (1978) (discussing the Japanese
emphasis on "group"). The Japanese principle of collectivism, therefore, is self strengthening. The
Japanese employee's often unwavering loyalty to his company is not a real sacrifice because he also
gains from such loyalty. Similarly, an employer benefits from its benevolent treatment of its em-
ployees by profiting from increased productivity and quality.
"5 In the United States, on the other hand, an individual is responsible for his own fate, often
to the exclusion of responsibilities to others, and is warned about the dangers implicit in collective
responsibilities. See F. SuTrrTON, S. HARRIS, C. KAYSEN & J. TOBIN, THE AMEImCAN BUSINESS
CREED 251-54 (1956).
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the hierarchical familism of traditional Japan.""6 These principles seem to per-
sist in modern Japanese corporations. The parent-child or lord-servant (oyabun-
kobun) relationship is analogous to the parent (oya-gaisha) and subsidiary (ko-
gaisha) company relationship. 7 The parent maintains firm control over its sub-
sidiary by providing managerial, technical, and financial support; the subsidiary,
in turn, provides services and out-reach for the parent.
Personnel practices are also based on a cultural background of familism. Two
of the most significant management personnel practices are the tradition of co-
operation between employer and employees and the system of seeking consensus
before implementing decisions.
Japanese firms try to achieve cooperation by treating their employees as part
of the family, thus humanizing employment relations. These efforts manifest
themselves in policies which discourage layoffs and firings and which encourage
retention and retraining rather than replacement of employees when new tech-
nology would otherwise displace them. The system of having supervisors, as
,.associates," working side-by-side with workers de-emphasizes "management-
worker" class distinctions. All levels of management attempt to mix with work-
ers at the work place and at work-related social gatherings.2 8
Cooperation is further manifested in company policy providing for joint con-
sultation (roshikyogiseido) through committees and meetings between the em-
ployer and the workers. While Japanese law mandates some of these joint com-
mittees, or at least their subject matter, 29 these committees also deal with issues
involving terms and conditions of employment and seek to raise productivity
and prevent industrial conflict.3s
An example of such joint consultation in Japan is collective bargaining."1
26 K. HAITANI, THE JAPANESE ECONOMIC SYSTEM 118 (1976). Although the zaibatsu was
outlawed after World War II, some commentators suggest that it has reappeared as keiretsu (a
grouping or alignment). The keiretsu, however, while frequently involving group consultation,
ultimately exercises independent business judgments. See id. at 121. The Sumitomo Keiretsu is
composed of 16 firms, including Sumitomo Shoji, the parent company, Sumitomo Metal Indus-
tries, Sumitomo Chemical, and Sumitomo Bank. The Dai-ichi Kangyo Banking Keiretsu com-
prises 57 firms, including C. Itoh & Co. Id. at 122.
*" See id. at 17-18, 25-26.
'S See generally Tsuda, Personnel Administration at the Industrial Plant Level, in WoRKERs
AND EMPLOYERS IN JAPAN 399-440 (K. Okochi, B. Karsh & S. Levin eds. 1974). This practice of
"paternalism" has been dubbed "welfare corporatism." T. HANAMI, supra note 23, at 28-31, 36-
40.
2' Mandated subject matters indude legal requirements for occupational safety and health and
labor standards dealing with work rules and overtime requirements. Kuwahara, Worker Participa-
tion in Decisions Within Undertakings in Japan, 5 COMP. LAB. L. 51, 54 (1982) [hereinafter cited
as Worker Participation].
50 id. at 54, 63.
31 "Collective bargaining at the enterprise level through joint consultation is the most popular
form of worker participation at present." Id. at 53. Joint consultation "exists in 63 percent of the
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Three features characterize the Japanese collective bargaining system: "(1) it is
practiced within the boundaries of each individual enterprise; (2) labor unions
are concentrated in the large enterprises; and (3) both white- and blue-collar
workers are members of and are represented by the same union.''3 Joint con-
sultation, regardless of form, is further facilitated by the sharing of information
with employees, which in turn supports a necessary element of
cooperation-trust.
Consensus decision-making (ringi system) also flows from the continual
meetings of quality control groups, joint consultation committees, and collective
bargaining representatives. The workers and management, through a series of
"orchestrated" meetings, contribute and exchange ideas as they strive for una-
nimity in the announcement of the final "decision," now accepted by all."
b. Job Flexibility
Another characteristic of Japanese management is job flexibility: the hiring,
training, and utilization of employees for a variety of job functions within the
employer's enterprise. Job flexibility permits greater managerial use of the
worker to provide performance when and where it is needed without the en-
cumbrances of job classifications, inadequate training, work rules, or contract
restrictions."4 Thus, Japanese management emphasizes functional interdepen-
dence rather than job specificity, and group rather than individual perform-
labor-management relationships where there are more than 100 employees." W. GOULD, JAPAN'S
RESHAPING OF AMERICAN LABOR LAw 12 (1984). Many Japanese claim, however, that joint con-
sultation is more "an attack on collective bargaining . . . than an adjunct to it." id.
" Koshiro, Development of Collective Bargaining in Postwar Japan, in CONTEMPORARY INDUS-
TRIAL RELATIONS IN JAPAN 205, 205 (T. Shirai ed. 1983).
" Consensus decision-making differs from American management decisions which more often
originate from and are implemented by top executives without prior consultation with work force
or subordinate staff personnel.
Whatever amount of time is required by the Japanese before the "decision" is made, a
similar amount is required by wesremers after the decision is taken. The basic difference
between the two approaches is to be found in the style of execution. It is obvious that
following a decision by consensus (Japanese-style) the execution of that decision by those
involved will be highly motivated in the sense that "this is our decision." On the other
hand, the execution of a decision "on command" remains just that-motivation being a
very secondary implicit element.
Ballon, Management Style, in BUSINESS IN JAPAN 127 (P. Norbury & G. Bownas rev. ed. 1980)
(emphasis original). See also Rohlen, The Company Work Group, in MODERN JAPANESE ORGANIZA-
TION AND DECISION-MAKING 185, 191-95 (E. Vogel ed. 1975). The Japanese also engage in
before-meeting maneuvering (nemawashi) to ensure the desired unanimous outcome. Karsh, supra
note 21, at 86.
" These "restrictions" are often found in the United States and are fostered by unions, partic-
ularly the craft unions, to protect and promote the worker's skills.
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ance.33 By reducing job categories and rotating workers within a plant, Japanese
managers seek to "[broaden] an employee's job skills . . . improve employee
morale and help nurture a holistic perspective regarding the firm's business and
competitive posture." 36
The characteristics of job flexibility require that Japanese employers take
great care in the recruitment of new employees "into the family" since they
generally will be retained for their entire work career.3 7 Japanese recruiters em-
phasize not just the somewhat objective factor of the worker's ability to perform
the work but also place great importance on subjective qualifications relating to
personal and social characteristics, such as how well the worker will "fit in," his
or her prior conduct, character, thought, and home environment.38 The use of
these subjective factors in interviews, background checks, and testing may ex-
pose the Japanese employer to charges of racial and anti-union motivations in
potential violation of American labor laws.3 9
c. Conflict Avoidance
Another dominant characteristic of Japanese personnel management relations
is the use of pervasive, culture-based, conflict-avoidance techniques to resolve
disputes. Cooperation and joint consultation procedures both work toward har-
mony in the workplace."' Japanese labor dispute resolution has three distin-
58 One commentator described the Japanese approach as follows:
Rather than the job function being the basic unit of shop-floor individual worker beha-
viour (job description, classification and job evaluation translated into wage payment
programmes), job function in Japan is related to work unit rather than to individual
performance. The Japanese employer pursues efficiency through the improvement of the
performance of the work unit as a whole and not the aggregate behaviours of individual
workers. In order to improve the achievement of the entire unit, it is normal and expected
that individual workers will cross job lines within the unit to lend a helping hand to a unit
cohort.
Karsh, rupra note 21, at 88.
s Tsurumi, supra note 12, at 267.
M The thoroughness of the Japanese recruiting process is exemplified by the practice of the
American-based Nissan Motor Manufacturing Corp. Nissan's plant managers chose "2,650 fac-
tory workers from 30,000 applicants after severe selection and training." Japan's Direct Invest-
ment, supra note 1, at 17. The company also selected 425 people-including supervisors, manag-
ers, technicians and field workers-and sent them to its Kyushu factory in Japan for further
training. Id.
8 Karsh, rupra note 21, at 88-89.
$ See infra Section IV.
40 For a discussion of collectivism, see supra text accompanying notes 23-33. It is, the author
suspects, no coincidence but a tribute to the Japanese approach that Japan, with one-half the
population of the United States, lost only one-twelfth the number of working days because of
strikes or lockouts. W. GouLD, supra note 31, at 13. The United States lost 38 million working
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guishing characteristics:
1. There is a "societal pressure towards consensus, which places a heavy respon-
sibility on the parties to resolve a dispute by themselves and without resort-
ing to overt conflict."
2. There is a "tendency for industrial action to be taken in demonstrative
form."
3. The union, "being mindful of the extent to which its numbers' interests are
bound up in the enterprise, is likely to refrain from any action likely to
prejudice its long-term future: thus, harassment rather than damage is what
is aimed at.""1
The Japanese, therefore, while certainly having their share of conflicts, em-
phasize cooperation, compromise, and reconciliation in resolving disputes.4 La-
bor unions in the United States, on the other hand, have tended to approach
most violations of workers' rights in a somewhat more legalistic manner under
contract and statutes.43 There is an observable trend, however, that United
States companies and United States-based Japanese companies are adopting
some of the features of the Japanese system of dispute resolution. 4
d. The "Three Pillars" of Japanese Industrial Relations
The Japanese have incorporated the traditional attributes of their personnel
management relations, such as cooperation and working for the common good
of the enterprise, into their more recent industrial relations policies.4 ' These
policies, the so-called "three-pillars" of Japanese industrial relations, are lifetime
or permanent employment (shushin koyo), wage-seniority policies (nenko), and
days in 1976; Japan lost only 3.25 million. Id.
41 Duff, Japanese and American Labor Law: Structural Similarities and Substantive Differences,
9 EMPLOYEE REL. L.J. 629, 636 (1984) (citing Organization for Economic Cooperation and De-
velopment, The Development of Industrial Relations Systems: Some Implications of Japanese
Experience 25-26 (1977)).
"' One commentator stated, "To an honorable Japanese the law is something that is undesir-
able, even detestable, something to keep as far away from as possible. . . .To take someone to
court to guarantee the protection of one's own interests . . . is a shameful thing...." Y.
NODA, INTRODUcTION TO JAPANESE LAw 159-60 (1976).
4 See W. GouLD, supra note 31, at 14-16.
" See infra text accompanying notes 83-91. For a discussion of the Japanese practice of dis-
pute resolution, see T. HANAMI, supra note 23, at 113-224; Matsuda, Conflict Resolution injapa-
nese Industrial Relations, in CONTEMPORARY INDusTRIAL REIATIONS IN JAPAN 179, 181-201 (T.
Shirai ed. 1983).
"' These policies, while drawing on tradition, were actually devised after World War II. See S.
LEVINE, INDUSTRIAL RELATIONS IN PosTwAR JAPAN 46-58 (1958).
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enterprise unionism."'
The first pillar, lifetime or permanent employment, is based on the idea that,
in exchange for job security, the employee will remain loyal to his employer. ' 7
An employee is retained even though his work performance needs improvement
and is dismissed only for grave misconduct.4
Employers, however, also make great use of temporary employees whose job
security and other benefits are usually dramatically less than regular employ-
ees.4" Temporary employees have been dubbed "the shock absorbers of business
fluctuations in a lifetime employment system" and have contributed to Japanese
employers' flexibility in quickly responding to market changes.5"
Women often serve in this capacity. They are concentrated in lower skill,
'traditionally female jobs""1 and in jobs requiring "patience . . . manual dex-
terity, and work calling for a warm, personal touch or care.''52 Nearly 70% of
Japanese women workers are employed as clerks, service workers or factory op-
eratives, 5' and a mere 1% serve in supervisory or managerial positions.5 4 Al-
though some legal reforms were instituted to improve the status of women after
World War II, societal norms run deep and women still stand inferior to men
by custom and law.55
Once an employee leaves employment, permanent status usually will be for-
feited. Many women, by "choice" or employer expectation, resign their jobs
46 For a general discussion of these three policies, see T. HANAMI, supra note 23, at 25-28, 88-
112.
,7 See id. at 28.
I8 d. at 25-26. This employment practice is available to a diminishing number of Japanese
workers, estimated at well below 30%, and usually is provided only by employers with more than
1000 employees. See R. COLE, JAPANESE BLUE COLLAR: THE CHANGING TRADITION 81-82 (1971);
R. COLE, WORK, MOBILITY, AND PARTICIPATION 119-20 (1979); T. HANAMI, supra note 23, at
31-35.
"' See T. HANAMI, supra note 23, at 26.
50 Id.
"' Women are usually employed as "nurses, midwives, kindergarten teachers, stenographers
and typists, key punchers, telephone operators, spinners, yarn twisters, sewing-machine operators,
canned food preparers, packers and wrappers, housekeepers, maids, beauticians, waitresses, bar
and cabaret hostesses." Nakanishi, Equality or Protection? Protective Legislation for Women in
Japan, 122 INT'L LAB. REv. 609, 610 (1983).
* Id.
I d. at 609 (citing Prime Minister's Office, Basic Survey on Employment Structure (Oct. 1,
1982)).
Only 6.9% of all supervisory and managerial personnel are women. Id.
" See id. at 610-21. The Japanese, however, are beginning to change their traditional view of
women. A new Equal Employment Act, supplementing older laws, was passed by the Japanese
National Diet in the spring of 1985 and is scheduled to be implemented in the spring of 1986.
Suwa, The Equal Employment Opportunity Law, JAPAN LAB. BULL., July 1985, at 5. The measures
include equal employment opportunities and treatment; equality in education, training, and wel-
fare benefits; and prohibitions on sex, retirement age, and displacement discrimination. Id. at 5-7.
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following marriage or before birth of their first child. If a woman worker wishes
to return at a later time, she often will only be rehired as a temporary worker.5"
Historically, women have been used in this way as a "buffer and stabiliser"
against the vagaries of a changing national or business economy."
The second pillar of industrial relations is the wage-seniority system in which
wages, relatively low for the beginning years of employment, are "tied-to" se-
niority and in effect deferred until later years of employment when the "loyalty"
of employees is recognized. 8 This practice promotes harmony in the enterprise
since the wages of younger employees usually will not surpass those of older
employees.59 The popularity of this system as a pure employment practice,
however, seems to be dwindling.6 0
Within companies that have implemented some form of the wage-seniority
system, it nevertheless remains a strong motivation for employee productivity
and has been described as "[o]ne of the key dues to the mystery of Japanese
efficiency." 1 Workers who are hired in the same year compete fiercely for the
few openings which appear at their level. This competition motivates employees
to increase their productivity.
62
"Promotion from within" is also a standard employment practice in Japan
which increases worker loyalty and productivity.6 This policy promotes loyalty
because the present employees know that they will have an opportunity some
s K. HArTANI, supra note 26, at 104-05.
5 Such practice tends to protect permanent employees who receive greater benefits and reten-
tion rights based on their seniority (nenko seido). Matsuura, Sexual Bias in the Nenko System of
Employment, 23 J. INDUS. REL. 310, 316-20 (1981).
58 See T. HANAMI, supra note 23, at 26. Yearly bonuses, which may range from three to six
times the average monthly wage in good business periods, supplement the workers' low wages.
Id. For an analysis of the Japanese seniority-wage system in a comparative international context,
see Koike, Internal Labor Markets: Workers in Large Firms, in CONTEMPORARY INDusTRIAL REIA-
TIONS IN JAPAN 30, 30-60 (T. Shirai ed. 1983).
" Such a system can also retard worker mobility, particularly when it requires employees who
leave one employer to start work at another employer at the bottom of the seniority ladder or as
temporary employees. See T. HANAMI, supra note 23, at 34; Koike, supra note 58, at 34-35.
"0 In 1978 only 1% of Japanese enterprises had a strict wage-seniority system, and 46% had a
mixed system that considered "age, length of service, past performance, and present performance
in job potential." Moreover, there appears to be a shift "toward simply denying wage increases to
workers who are beyond their mid-40s." W. GOuLD, supra note 31, at 104.
s T. HANAMI, supra note 23, at 27.
82 See id. at 26-27. Cf E. VoGEL, supra note 20, at 141 (Workers hired in the same year
generally receive the same pay. This "tends to dampen competition and strengthen camaraderie
among peers during their early years.").
" Seniority-based promotion schemes in Japan may result in smooth decision-making when a
superior is confident that a subordinate "cannot surpass him on the ladder of advancement in the
organization, does not feel threatened by competent subordinates and hence can accept their rec-
ommendations and criticisms with equanimity. On the contrary, a good work by his subordinates
is a credit to the quality of his leadership." K. HAITANI, supra note 26, at 91.
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time in the future to be considered for new openings. The goal of achieving
rank and status, more than the increase in total wages and retirement benefits,64
motivates Japanese employees. The "overwhelming majority of Japanese man-
agers" have been promoted from within their particular company. 65
The third pillar of Japan's industrial relations is enterprise unionism wherein
employees are organized on a plant-wide basis rather than on an industrial or
craft (occupational) basis.6 6 This provides several advantages.6" It enables em-
ployers to transfer employees within the company and across job lines, thereby
providing the employer with the flexibility to respond to competitive business
needs. Enterprise unionism does not involve a strong "outside" union sitting at
the bargaining table to pressure the employer into an agreement. The local en-
terprise union has complete autonomy to make decisions and change its rules as
needs arise. This makes the local enterprise union responsive to the employer
but may also make the union vulnerable to pressure.
The major characteristic of enterprise unions in Japan, as contrasted with
those in some Western societies, is its successful blending of sometimes contra-
dictory functions. "[I]t confronts and resists the employer in order to protect the
employees' interests when they conflict with those of the employer. It also coop-
erates with the employer in promoting the mutual interests of the parties in a
" Wage increases in Japan are relatively modest by United States standards. See Koike, supra
note 58, at 32-33.
" Characteristics of Japanese Managements, supra note 21, at 373. It should also be noted:
[B]oth blue- and white-collar employees of a Japanese company belong to the same enter-
prise union and .. .those employees who demonstrate competence and leadership abili-
ties have good prospects of being promoted to top management positions under the inter-
nal promotion system. Thus, the appointment of a former union official to a company's
board of directors is regarded as a normal progression in Japan's industrial relations
system ...
id. at 374.
16 T. HANAMI, supra note 23, at 88. In enterprise unions:
(1) Membership is limited to the regular employees of a particular enterprise. Other work-
ers not regularly employed in the same plant or firm (temporary and part-time workers)
are not eligible for membership. (2) In general, both blue- and white-collar workers are
organized in a single union. (3) Union officers are elected from among the regular employ-
ees of the enterprise, and during their tenure in office, they usually retain their employee
status but are paid by the union. (4) About 72 percent of the enterprise unions are affili-
ated with some type of federation outside the enterprise, but since most of these federa-
tions are loosely organized national industrial unions, sovereignty is retained almost exclu-
sively at the local enterprise-union level.
Shirai, A Theory of Enterprise Unionism, in CoNTEmPoAy INDUSTRIAL RELATIONS IN JAPAN 117,
119 (T. Shirai ed. 1983) [hereinafter cited as Enterprise Unionism]. Employees in the United
States, on the other hand, are organized in unions on an industrial or craft basis. W. GOULD,
supra note 31, at 3.
67 See W. GOULD, supra note 31, at 3-5.
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particular enterprise.""
A final related point is the Japanese use of kaizen, a personnel technique to
improve efficiency and productivity. This technique calls for employees to act as
"ombudsmen" in identifying and suggesting solutions to labor-management
problems.6 9
2. Adjustments of Managerial and Employment Practices of Japanese Companies
in the United States
Japanese companies must examine the extent to which the parent company
should become involved in the management of its United States affiliates,
whether they are subsidiaries or branches."' This involves two considera-
tions-legal liabilities and benefits and business advantages. Common business
reasons for setting up a Japanese parent-American subsidiary relationship in-
dude injecting capital and technology from the parent into the subsidiary and
entering a desirable market for domestic sale or export. For example, the parent
can export components from Japan to the United States subsidiary to complete
a product, thus establishing a domestic market presence. The relationship also
permits control over quality, domestic competitiveness, work force development,
and productivity comparisons.
Once this subsidiary relationship is established, the Japanese parent must
decide what employment practices to utilize. 1 Many Japanese management
practices, such as worker participation in decision-making, cannot easily be
*8 Enterprise Unionism, supra note 66, at 121.
" The fact that some United States and Japan-United States companies are considering the
use of kaizen underscores its significance. Telephone interview with Masaaki Imai, Chairman of
the Cambridge Corp., Tokyo, Japan (Feb. 20, 1986). See also M. Im. KAizEN (forthcoming).
70 It should be emphasized that Japanese efforts to transplant their style of management are
not limited to non-union environments but are used in all settings. See Tsurumi, supra note 12, at
269; Worker Participation, supra note 29, at 63.
71 Case studies reveal that the Japanese do not automatically transfer their management styles
to their American subsidiaries:
For the Japanese subsidiaries, the key to success is being the quality producer and the
low-cost producer. They accomplish this via their technology strategies. If they can accom-
plish both via product or process control, which results in their being different, or better
than the competition, they do it. If not, or as added insurance, they then seek to imple-
ment a "management-centered" strategy dependent upon the successful transfer of Japa-
nese management practices.
D. Kujawa, American Workers and Japanese Direct Investment: Case Study Evidence 15-16
(May 2, 1985) (unpublished manuscript available with author) [hereinafter cited as Kujawa Case
Study]. See also Kujawa, Technology Strategy and Industrial Relations: Case Studies of Japanese
Multinationals in the United States, J. INr'L Bus. STuD., Winter 1983, at 9-22 thereinafter cited
as Technology Strategy].
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transferred."' Japanese companies, however, have managed to transfer some
traditional Japanese industrial relations practices to their American subsidiar-
ies." For example, there often seems to be a "pervasive presence" of Japanese-
style management in the details of production and in the daily life of the work-
ers. The Japanese have introduced the principles of quality circles and other
joint committees, working supervisors, and sharing information with workers on
traditional "management subject-areas." There also seems to be increased use of
job flexibility although this tends to be curbed in unionized settings."'
Japanese companies must then adapt these practices to the culture of the
United States in order for such practices to be compatible with the American
business climate."' Modification or displacement varies with the interest of the
Japanese parents in effectuating transfers of their personnel systems.7 Although
Japanese, like American, management usually prefers a non-union environment,
it seems quite able to cooperate and work well with American-style unions.77
Japanese companies must also determine the extent to which Japanese na-
tionals will operate their American-based companies.78 Japanese companies em-
72 Worker Participation, supra note 29, at 63. According to Kuwahara, "[d]ifficulties would
result from the lack of characteristics peculiar to Japan; its trade union organization, its historical
background, and its legal framework." Id.
78 See generally Kujawa Case Study, supra note 71, at 3-19.
71 See Japan's Direct Investment, supra note 1, at 20.
7' Kuwahara noted:
It is quite unrealistic to assume that a specific management system developed in a country,
for example Japanese management, can be transferred to firms in other countries without
any transformation in the cultural climate of the respective country . . . [especially] in the
case of industrialized countries where indigenous culture or management institutions are
firmly established.
Id. at 24. Studies on the transferability of Japanese-style management and industrial relations into
various countries confirm the thesis that the Japanese must adapt their system in order to be
effective. See, e.g., Jain & Ohtsu, Viability of the Japanese Industrial Relations System in the Inter-
national Context: The Case of Canada, in VIABIITY OF THE JAPANESE MODEL OF INDUSTRIAL
RELATIONS 95, 106 (Int'l Indus. Relations Ass'n 1983); Thurley, How Transferable Is the Japanese
Industrial Relations System? Some Implications of a Study of Industrial Relations and Personnel
Policies of Japanese Firms in Western Europe, in VIABILITY OF THE JAPANESE MODEL OF INDUSTRIAL
RELATIONS 116, 127 (Int'l Indus. Relations Ass'n 1983). One study indicated that at least in a
union-management setting, however, Japanese subsidiaries are "truly not innovators in personnel
matters." Kujawa Case Study, supra note 71, at 12.
7 See Kujawa Case Study, supra note 71, at 3-13.
7 See Tsurumi, supra note 12, at 269 (discussing Hitachi Metals and United Auto Workers
Union, and Sanyo and International Union of Electrical Workers). Japanese companies, however,
are often not averse to opposing unionization at a number of plants. Kujawa Case Study, supra
note 71, at 10, 12. See Marett, Japanese-Owned Firms in the United States: Do They Resist Union-
ism?, 35 LAB. I.J. 240, 245-50 (1984) (discussing Japanese resistance to unions).
78 Companies hire home-country nationals for executive positions "to exercise parental control
and to introduce their own way of doing business into their U.S. affiliates." Sethi & Swanson,
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ploy Japanese nationals in all executive levels-high, middle, and junior
levels"'-while other foreign companies tend to employ their nationals only in
higher management positions."0 Furthermore, the proportion of Japanese to
non-Japanese executives is far greater in trading companies than in manufactur-
ing companies. 81 Sometimes the managerial positions themselves become per-
manent and different Japanese nationals are rotated in and out of such
assignments."'
3. Resulting Adaptations by United States and Japanese-United States Joint
Venture Companies
Japanese-American joint ventures8" and an increasing number of United
Problems for Foreign Companies: Compliance with U.S. Discrimination Laws, MGMT. REV., June
1979, at 32 [hereinafter cited as Foreign Compliance].
79 Id.
80 Statistics reveal that few foreign companies staff their American-based management posi-
tions exclusively or even predominately with home-country nationals. Only one-half "frequently"
use such persons as directors and in executive positions. The approximate percentages are 17% for
presidents, 32% for vice-presidents, 32% for upper management below vice-president, 25% for
middle management, and 0o for front-line supervisory positions. Greer & Shearer, Do Foreign-
owned U.S. Firms Practice Unconventional Labor Relations?, MONTHLY LAB. REV., Jan. 1981, at
44, 45.
81 In fact, "[t]rading companies have largely transplanted the Japanese management system
abroad," and "officials dispatched from the Japan head office virtually monopolized all the top
management positions abroad...." A. YOUNG, THE Sogo Shosha: JAPAN'S MULTINATIONAL
TRADING COMPANIES 228-29 (1979). One reason for this is that executives in trading companies
must be familiar with the Japanese language, culture, customs, and products in order to facilitate
communication between the home office and customers.
The transfer of the Japanese management system and the occupation of middle- and
top-level management positions by Japanese ensures the flow of communications (indud-
ing whom to send a telex to or talk to in the consensus oriented decision-making process),
avoids misunderstandings (so easy in a culture where unspoken words and gestures can be
more important than spoken and written words), and saves much time.
Id. at 229. See Krause & Sekiguchi, Japan and the World Economy, in ASIA'S NEW GIANT: How
THE JAPANESE ECONOMY WORKS 383, 389-97 (H. Patrick & H. Rosovsky eds. 1976) (general
discussion of the characteristics and successes of Japanese trading companies).
s Kujawa concluded from his study of nine Japanese subsidiaries in the United States that:
Substantial numbers of parent-company technical specialists have been assigned to the
Japanese subsidiaries to facilitate technology transfers, to train U.S. workers and to moni-
tor production systems. This has been true in every case. In some, however, the assign-
ments have become permanent (even though specific personnel on assignment have
rotated).
Kujawa Case Study, supra note 71, at 15. See also Technology Strategy, supra note 71, at 18-19.
" Joint ventures occur in many product areas induding the steel (e.g., Nippon Kokan K.K.
Co. with Martin Marietta and National Steel Co.), high-technology (e.g., Fanuc Ltd. and General
Motors), and auto (e.g., Toyota-General Motors) industries. Japan's Direct Investment, supra note
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States companies have adopted many Japanese-style approaches to management
and industrial relations. 4 In the Toyota-General Motors joint venture, for ex-
ample, the joint venture agreement calls for use of a variety of "adaptive" man-
agement-labor relations approaches including joint consultation, flexible job du-
ties, and incentive systems designed to humanize employee relations and to
increase efficiency and productivity."6 The collective bargaining agreements of
1, at 14. See Note, The GM- Toyota Joint Venture: Legal Cooperation or Illegal Combination in the
World Automobile Industry?, 19 TEX. INT'L .J. 699 (1984) (history and implications of the
Toyota-General Motors joint venture).
Most joint ventures in the United States are bilateral, although there is some indication that
multinational joint ventures may become more prevalent. For example, Shin-Etsu Semiconductors
Co., Dow Corning, Monsanto, and a West German enterprise are joining to set up two new
factories in the United States. Japan's Direct Investment, supra note 1, at 14. See also C. WAL-
LACE, LEGAL CONTROL OF THE MULTINATIONAL ENTERPRISE 15-16 (1983); Brodley, Joint Ventures
and Antitrust Policy, 95 HARV. L. REV. 1523 (1982); Hadari, The Choice of National Law Appli-
cable to the Multinational Enterprise and the Nationality of Such Enterprises, 1974 DUKE LJ. 1.
"" It should be noted that official United States policy is to promote cooperative labor-manage-
ment relations. Labor Management Cooperation Act of 1978, 29 U.S.C. § 173, 175a (1982). See
DAILY LAB. REP. (BNA), Nov. 5, 1982, at A-3 (Secretary of Labor Raymond Donovan stated
that labor and management must "stop fighting and start helping each other."). But see Levitan
& Johnson, Labor and Management: The Illusion of Cooperation, HABv. BUs. REV., Sept.-Oct.
1983, at 8 (Cooperative labor-management relations are "more of a placebo than a panacea.").
Several American companies, in fact, have developed management industrial relations policies
independent of the Japanese model. See T. PETERS & R. WATERMAN, IN SEARCH OF EXCELLENCE:
LESSONS FROM AMERICA's BEST-RUN COMPANIES (1982) (analysis of successful American compa-
nies). For example, Delta Airlines, a largely non-union company has been run like "family" since
the 1920's and has long had policies of retraining employees, lifetime job security, promotion
from within, open door management, and joint consultation, and an emphasis on high quality.
See R. PASCAI.E & A. ATHOS, supra note 22, at 177-80, 205. See also Airline Industry Update,
MONTHLY LAB. REv., Nov. 1983, at 72 ("In 1982, as appreciation for a pay increase, Delta's
36,000 employees contributed $30 million to buy the company an airplane."); Serrin, The Way
That Works at Lincoln, N.Y. Times, Jan. 15, 1984, § 3, at 4, col. 3 (reporting on Lincoln
Electric Co.'s unique worker-management system "featuring high wages, guaranteed employment,
few supervisors, a lucrative bonus incentive system and piecework compensation").
American employers have also established quality of worklife committees and programs to
create a more cooperative and productive work environment. Companies which have successfully
used such programs include ALCOA, IBM, 3M, General Electric, and Lincoln National Life
Insurance Co. See Ackoff & Deane, The Revitalization of ALCOA's Tennessee Operations, 3 NAT'L
PRODUCTIVITY REV. 239 (1984); Katz, Kochan & Gobeille, Industrial Relations Performance, Eco-
nomic Performance, and QWL Programs: An Interplant Analysis, 37 INDUS. & LAB. REL. REV. 3
(1983) (General Motors programs). See also Guest, Quality of Work Life-Learning from Tar-
rytown, HARV. BUS. REV., July-Aug. 1979, at 76 (General Motors plant).
" A portion of the "Memorandum of Understanding" between the two companies is re-
printed in 23 I.L.M. 36, 36-46 (1984). The Federal Trade Commission, after investigating the
joint venture, reported that the joint venture agreement would permit General Motors "to com-
plete its learning of the more efficient Japanese manufacturing and management methods." State-
ment of Chairman James C. Miller III, Commissioner George W. Douglas, and Commissioner
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the United Steel Workers Union provide for a "multicraftsmen" job classifica-
tion which permits job flexibility and for "labor-management participation
teams" at plants "to promote, among other things, efficient and economic oper-
ations and to discuss, consider and decide on means to improve the perform-
ance of work units." 8' 6 Agreements negotiated between the United Auto Work-
ers Union and General Motors and the union and Ford also provide for joint
union-employer committees to share and discuss information prior to manage-
ment decisions.8
7
Perhaps one of the most innovative and potentially system-changing agree-
ments adjusting management-labor relations is the new Saturn Agreement be-
tween the United Auto Workers and General Motors. The agreement calls for
emphasis on work units, worker participation and joint consultation committee
structures, consensus decision-making, limited job classifications, a system of
qualified permanent employment for certain employees, and reward and bonus
schemes.8 " One of the most striking features is the preamble:
With the understanding that this philosophy of total cooperation offered an op-
portunity to forge a new relationship and demonstrate that a competitive, world
class vehicle could be manufactured in the United States with a represented
workforce, authorization to proceed with the Saturn project was obtained.8 9
The philosophy of the Agreement is underscored by its job security provision,
"Saturn recognizes that people are the most valuable asset of the organiza-
tion. "90 In essence the agreement sets forth a "social contract" and, very much
in Japanese tradition, establishes a "relationship" and not just an agreement. 1
III. APPLICABILITY OF UNITED STATES LABOR LAWS TO JAPANESE AND
MULTINATIONAL COMPANIES UNDER FCN TREATIES
The actual application of United States labor laws to a foreign corporation or
Terry Calvani Concerning Proposed General Motors/Toyota Joint Venture, 23 I.L.M. at 48, 51.
See Nelson, GM- Toyota Joint Venture and Its Implications Under the National Labor Relations Act,
1984 DET. C.L. REv. 647.
s Kujawa Case Study, supra note 7 1, at 12.
87 See W. GouD, supra note 31, at 13.
88 Unsigned Draft Memorandum of Agreement between Saturn Corporation, a wholly owned
subsidiary of General Motors Corporation, and the International Union, United Automobile,
Aerospace and Agricultural Implement Workers of America (July 23, 1985) (unpublished draft
available with author).
89 Id. at 1-2 (Preamble).
90 Id. at 16 (Job Security).
91 The "contract" reads, "The parties acknowledge that the matters set out in this memoran-
dum are neither all inclusive nor complete." Id. at 31 (Commitment of Parties).
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its American subsidiary involves several issues: procedurally determining juris-
diction, substantively showing that a violation occurred, and deciding whether
an exception would excuse the violation."2 This section deals with the first by
discussing some of the more recent jurisdictional issues under the Treaty of
Friendship, Commerce and Navigation (FCN Treaty) 3 which foreign compa-
nies operating in the United States must face.
A. Determining "Corporate Nationality" of the Subsidiary
The key jurisdictional issue is whether the legal form 4 and perhaps the "cor-
porate nationality" of a foreign company will determine the applicability of
United States labor laws or the availability of treaty defenses. The designation
of "corporate nationality" has been an elusive concept over the years; rules have
developed whereby the same corporation may have different nationalities for
different purposes. 5 Three major doctrines have evolved for deciding "corporate
nationality": (1) center of administration, (2) center of exploitation, and (3)
place of incorporation."'
92 For a discussion of the substantive issues of violation and defense, see infra Section IV.
9 The United States has entered into Treaties of Friendship, Commerce and Navigation
(FCN Treaties) with many nations to strengthen peace and friendship by promoting mutually
advantageous commercial intercourse and investments and by establishing mutual rights and
privileges based on most-favored nation treatment. FCN Treaties provide foreign corporations
-national treatment" and allow foreign persons to establish locally incorporated subsidiaries with-
out discrimination based on alienage. "National treatment" includes the right of foreign compa-
nies to control and manage their enterprises. See Walker, Modern Treaties of Friendship, Commerce
and Navigation, 42 MINN. L. REv. 805, 811 (1958); Note, Commercial Treaties and the American
Civil Rights Laws: The Case of Japanese Employers, 31 STAN. L. REv. 947, 949-56 (1979).
" Foreign enterprises may choose from a number of forms when doing business overseas,
including pure investment, representatives, branches, wholly owned subsidiaries, and joint
ventures.
"' Hadari, supra note 83, at 36-37. See also Vagts, The Corporate Alien: Definitional Questions
in Federal Restraints on Foreign Enterprise, 74 HARV. L. REv. 1489, 1524-50 (1960).
One student commentator observed:
The two most common tests of corporate nationality are the Anglo-American place-of-
incorporation test, and the continental siege reel (seat) test. Under the Anglo-American test,
a corporation is deemed a citizen of the country under whose laws it is chartered. This test
is endorsed by the Restatement (Second) of the Foreign Relations Laws of the United
States [§ 271. Under the civil law test, a corporation's nationality is determined by such
factors as the location of its principal place of business or corporate headquarters. The main
virtue of the place-of-incorporation test is said to be its simplicity and certainty, whereas
the seat test is said to reflect better the underlying "economic reality" of the business.
Note, Employment Rights of Japanese-American Joint Ventures in the United States Under the U.S.-
Japan Treaty of Friendship, Commerce and Navigation, 16 LAW & POL'Y INT'L Bus. 1225, 1238
(1984) (foomotes omitted) (emphasis original).
These tests invoke a variety of criteria, including nationality of management, control, dominant
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In Sumitomo Shoji America, Inc. v. Avagliano,9" the United States Supreme
Court decided the issue whether a Japanese subsidiary incorporated in the
United States was "foreign" and therefore entitled to protection under the
United States-Japan Treaty of Friendship, Commerce and Navigation. The
Court held that a wholly owned Japanese subsidiary which was incorporated in
the United States was, for purposes of the availability of the FCN Treaty, a
company of the United States solely by virtue of its incorporation under Ameri-
can laws.9" The Court interpreted two provisions of the FCN Treaty:99 Article
VIII(l) which gave Japanese "companies" the right to employ "executive per-
sonnel . . .of their choice";... and Article XXII(3) which defined "compa-
nies" as "corporations, partnerships, companies and other associations ... con-
stituted under the applicable laws and regulations within the territories of either
Party." 1
0 1
The Court held that the language in the FCN Treaty compelled the "place of
incorporation test''102 and rejected"' 3 the analysis of the Second Circuit Court of
Appeals that the Treaty merely "define[dj a company's nationality for the pur-
pose of recognizing its status as a legal entity but not for the purpose of restrict-
ing substantive rights granted elsewhere in the Treaty."1 0 4 Sumitomo therefore
appears to have resolved the issue of the "corporate nationality" of wholly
owned foreign subsidiaries incorporated and based in the United States.
Sumitomo did not, however, resolve the issue of the "corporate nationality" of
branch offices or the growing numbers of multinational or international joint
ventures. There is some question whether any of the "corporate nationality"
tests described above would work very well. A multinational joint venture could
fail all of the tests of "corporate nationality" yet have a greater impact on and
involvement in American business than a joint venture that passed one or all of
shareholders, principal place of business, and jurisdiction of incorporation. See M. WOLFF, PRIVATE
INTERNATIONAL LAw 298-315 (1945); Note, Employment Rights, supra, at 1238-42.
457 U.S. 176 (1982).
98 Id. at 182-83. See Note, The Rights of a Foreign Corporation and Its Subsidiary Under Title
VII of the Civil Rights Act of 1964 and Treaties of Friendship, Commerce, and Navigation, 17 GEO.
WASH. J. INT'L L. & ECON. 607, 625-27 (1983) (discussing the Court's adoption of the place of
incorporation test).
The Second Circuit Court of Appeals had held that the determination of corporate nationality
"would depend on a case-by-case analysis of the relevant facts." Avigliano v. Sumitomo Shoji
Am., Inc., 638 F.2d 552, 557 n.4 (2d Cir. 1981), vacated, 457 U.S. 176 (1982).
" Treaty of Friendship, Commerce and Navigation, Apr. 2, 1953, United States-Japan, 4
U.S.T. 2063, T.I.A.S. No. 2863 (hereinafter cited as Japan FCN Treaty].
100 Id. art. VIII(1), 4 U.S.T. at 2070.
10' Id. art. XXII(3), 4 U.S.T. at 2079-80.
102 457 U.S. at 185, 188.
10. Id. at 182-83.
104 Avigliano, 638 F.2d at 557.
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the tests. This is illustrated by joint ventures, such as the Toyota-General Mo-
tors joint venture which was incorporated in the United States but involves
shared management (50% each), 0 6 and by other joint ventures that produce or
manufacture the bulk of their products in a foreign country. In such cases, none
of the tests would assess the true workings of the company or provide a fair
result.
A literal reading of Sumitomo would permit a joint venture to claim the rights
and immunities of the FCN Treaty, depending on its place of incorporation.
Consequently, an American-based joint venture incorporated in Japan might be
able to successfully invoke its protections and be free of the application of cer-
tain American labor laws regarding management executives.10 6 Whether that
would also lead to the absurd conclusion that the American partner in the joint
venture could evade American labor laws is not likely but remains to be seen.'0 7
Although the Court in Sumitomo explicitly noted that it did not intend the
place-of-incorporation test to grant superior rights to branches of Japanese com-
panies operating in the United States than to locally incorporated Japanese sub-
sidiaries, the former do retain certain jurisdictional or affirmative defense advan-
tages."0 8 Other issues remain unresolved."0 9 First, it is unclear whether all
105 See Nelson, supra note 85, at 647-51; Note, The GM-Toyota Joint Venture, supra note 83,
at 705-1 1.
"' Since the Toyota-General Motors joint venture was incorporated in the United States, it is
subject to the rule of Sumitomo and is arguably free from certain American labor laws. The "'con-
trol test," which considers a myriad of "signs of control," may be invoked to minimize the joint
venture's discriminatory practices by obtaining jurisdiction over the joint venture. See Vagts, supra
note 95, at 1544-45; Note, Employment Rights, supra note 96, at 1239 n.86.
107 To avoid this result, a new test of corporate nationality for joint ventures has been pro-
posed. This proposal calls for "lifting of the corporate veil" and applying a modified control test
based on two factors-control of stock ownership and the joint venture's principal place of busi-
ness. Note, Employment Rights, supra note 96, at 1242-47. See Recent Development, Developing a
Model Bilateral Investment Treaty, 15 LAw & POL'Y INT'L Bus. 273 (1983) (discussing the "pro-
totype bilateral investment treaty" which contains a clause that a party must have a "substantial
interest" to receive the treaty's benefits).
108 The Supreme Court in Sumitomo rejected the notion that its use of the place of incorpora-
tion test would "create a 'crazy-quilt pattern' in which the rights of branches of Japanese compa-
nies operating directly in the United States would be greatly superior to the right of locally
incorporated subsidiaries of Japanese companies." 457 U.S. at 189. The Court explained that
"t]he only significant advantage branches may have over subsidiaries is that conferred by Article
VIII( 1)." Id. This advantage is the limited right to choose Japanese nationals for certain executive
managerial positions.
" A tangential issue is extraterritorial jurisdiction: whether an American employer that did
not hire employees for or rotate employees to a foreign affiliate because of the country's law or
custom regarding race, sex, or religion may be held liable under American labor law for discrimi-
nation. This issue would pertain to an American-foreign joint venture, an American company, or
a foreign employer with a United States incorporated subsidiary, all of which hire or rotate em-
ployees extraterritorially. See Edwards, International Law and Employment Discrimination, 8 OKLA.
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United States labor laws will be interpreted in the same manner. For example,
labor laws such as the National Labor Relations Act have been applied to for-
eign employers operating in the United States, including branches110 and wholly
owned subsidiaries incorporated in the United States.1 11 Likewise, American
subsidiaries of Japanese companies have been found subject to United States
antitrust laws." 2 These examples, however, did not involve bilateral friendship
treaties and thus would seem subject to the Sumitomo analysis. Second, Sumitomo
did not answer the question whether the parent can be liable as a "joint em-
ployer." Third, it is not clear whether the subsidiary can assert the defenses of
its parent.
CITY U.L. REv. 1, 13-19 (1983); Kirschner, The Extraterritorial Application of Title VII of the
Civil Rights Act, 34 LAB. LJ. 394 (1983).
The leading case is Bryant v. International Schools Servs., Inc., 502 F. Supp. 472 (D.N.J.
1980), rev'd on other grounds, 675 F.2d 562 (3d Cir. 1982). In Bryant, American citizens work-
ing for an American school in Iran claimed sex discrimination by the American employer under
Title VII. The federal district court held that Tide VII may be applied extraterritorially. 502 F.
Supp. at 483. The court noted that Title VII specifically excludes from its coverage "aliens
outside any State." Therefore, "[b]y negative implication, since Congress explicitly excluded aliens
employed outside of any state, it must have intended to provide relief to non-aliens, i.e., Ameri-
can citizens, outside of any state by an employer otherwise covered by the Act." Id. at 482. See
42 U.S.C. S 2000e-1 (1982) for the current statute.
Other labor laws, however, have been held inapplicable. See, e.g, Zahourek v. Arthur Young &
Co., 567 F. Supp. 1453 (D. Colo. 1983) (Age Discrimination in Employment Act), affid, 728
F.2d 607 (3d Cir. 1984); Cleary v. United States Lines, Inc., 555 F. Supp. 1251 (D.N.J. 1983)
(Age Discrimination in Employment Act); GTE Automatic Elec., Inc., 226 N.L.R.B. 1222
(1976) (National Labor Relations Act); 29 U.S.C. S 213(f) (1982) (Fair Labor Standards Act
specifically excludes extraterritorial application). Cf. McCulloch v. Sociedad Nacional de Marineros
de Honduras, 372 U.S. 10, 13 (1963) ("[Ihe jurisdictional provisions of the [National Labor
Relations] Act do not extend to maritime operations of foreign-flag ships employing alien
seamen.").
A related issue is the possible liability of an American company in a joint venture with a
foreign company which discriminates against American citizens abroad. Even if the American
company is not liable as an employer, it may be liable as an employment agency of its foreign
partner or affiliate. Cf. 2 EMPL. PRAc. GUIDE (CCH) 1 6857 (Sept. 16, 1985) (Commission had
no jurisdiction over an American company located in the United States concerning the discrimina-
tory practices of its parent company, which was incorporated in the United States but was operat-
ing abroad, because the subsidiary did not act as an employment agency of the parent.). If the
American employer is separate from the foreign operation and not involved in any discrimination,
then there would likely be no jurisdiction. See id.
110 See In re Royal Bank of Canada, 67 N.L.R.B. 403 (1946).
x See Delta Match Corp., 102 N.L.R.B. 1400 (1953).
112 See, e.g., United States v. R.P. Oldham, 152 F. Supp. 818 (N.D. Cal. 1957) (The court
also held that the subsidiary could not invoke in its own right any rights under the FCN Treaty).
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B. Liability of Parent and Availability of Defenses
A foreign parent corporation may be held liable for the activities of its wholly
owned subsidiary when the parent so controls the subsidiary that the subsidiary
is merely the agent or "instrumentality ' 11 3 of the parent, or when they can be
viewed as an "integrated enterprise" and thus a single employer. 1 " Japanese
companies, because of their traditional parent-child relationship, could be par-
ticularly vulnerable to this approach.'" "Parent liability" raises two business
and legal questions: (1) When, if ever, does a subsidiary have standing to raise
the rights and defenses of its parent? (2) How closely may a parent control its
subsidiary's managerial and labor relations before becoming an "employer" and
risking liability?
The United States Supreme Court in Sumitomo did not deal with the issue of
whether a subsidiary may assert the rights of its parents."1 ' Prior to Sumitomo,
however, at least one court permitted an American subsidiary of a West Ger-
man parent company to raise the treaty immunities of its parent regarding the
legality of import ban restrictions under a United States-West Germany
treaty. 
1 7
"' Linskey v. Heidelberg E., Inc., 470 F. Supp. 1181, 1184 (E.D.N.Y. 1979). The Equal
Employment Opportunity Commission recently ruled that a foreign hospital may be designated
an "employer" under Title VII of the Civil Rights Act of 1964, thereby granting the Commis-
sion jurisdiction over the hospital's American "employment agency." 2 EMPL. PRAC. GUIDE
(CCH) 1 6853 (July 31, 1985).
... This approach has been used under a variety of American labor laws: Title VII, see, e.g.,
Baker v. Stuart Broadcasting Co., 560 F.2d 389 (8th Cir. 1977)); and the National Labor Rela-
tions Act, see, e.g., Radio & Television Broadcast Technicians Local 1264 v. Broadcast Serv. Inc.,
380 U.S. 255 (1965). It is unclear whether "joint employers" will qualify under the National
Labor Relations Act as jointly exempt if only one of them fits under a statutory exemption. See
Birenbaum, Joint Employer Exceptions Under the National Labor Relations Act: Will the Real
N.L.R.B. Please Stand Up, 24 SANTA CLARA L. REv. 371 (1984).
In Bulova Watch Co. v. K. Hattori & Co., 508 F. Supp. 1322 (E.D.N.Y. 1981), a New
York federal district court found jurisdiction against a Japanese multinational corporation where
its wholly owned United States subsidiary essentially marketed goods manufactured in Japan. The
court described the Japanese parent-subsidiary relationship as a hub of a wheel with many
spokes. Id. at 1338 (citing M. WULUNs, THE MATURING OF MULTINATIONAL ENTERPRISE: AMERI-
CAN BUSINEss ABROAD FROM 1914 TO 1970, at 416 (1974)). See Griffin, The Power of Host
Countries Over the Multinational: Lifting the Veil in the European Economic Community and the
United States, 6 LAw & POL'Y INT'L BUS. 375 (1974) (examines cases in which a local subsidiary
and foreign parent are treated as a single entity for purposes of obtaining jurisdiction).
"' The Court noted, "We ...express no view as to whether Sumitomo may assert any
Article VIII(l) rights of its parent." 457 U.S. at 190 n.19.
"' Calnetics Corp. v. Volkswagen of Am., Inc., 532 F.2d 674, 693 (9th Cir.) (On remand,
the district court must assess the anticompetitive nature of the import restrictions in light of the
treaty and its application to the foreign company and its American subsidiary.), cert. denied, 429
U.S. 940 (1976).
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In Spiess v. C. Itoh & Co. (America),"' however, a federal district court, in
reference to the holding in Sumitomo, held that an American-based subsidiary
may not assert the substantive treaty rights of its foreign parent." 9 The subsidi-
ary claimed that the Japanese staff who filled the positions in the United States
was hired and trained by the parent in Japan. The subsidiary also claimed that,
even though these Japanese employees were only temporarily rotated to the
subsidiary, because of the "integrated relationship" of the parent and subsidi-
ary, they were in reality employees of the parent company."' ° The court rejected
this argument because the subsidiary was merely "attempting to accomplish
indirectly what it [could not] accomplish directly."''
"" The federal district court's "opinion" is unreported. The court's order denying C. Itoh &
Co. (America)'s Motion to Dismiss for Failure to State a Claim pursuant to FED. R. Civ. P.
12(b)(6) is reproduced in part in the opinion of the Fifth Circuit Court of Appeals. Spiess v. C.
Itoh & Co. (Am.), 725 F.2d 970, 973 (5th Cir. 1984) (appeal dismissed for want of appellate
jurisdiction), cert. denied, 105 S. Ct. 115 (1984).
A summary of the relevent history of the litigation follows: Spiess v. C. Itoh & Co. (Am.), 469
F. Supp. I (S.D. Tex. 1979) (holding that the subsidiary, Itoh-America, is a company of the
United States under the Japan FCN Treaty and can therefore claim no direct protection under the
treaty), rev'd, 643 F.2d 353 (5th Cit. 1981) (holding that Itoh-America may directly assert
rights under the Japan FCN Treaty and may hire executive personnel of its choice), vacated, 457
U.S. 1128 (1982) (vacated in light of Sumitomo). The Fifth Circuit then remanded to the district
court for further consideration. 687 F.2d 129 (5th Cit. 1982). The district court entered its order
on September 27, 1983, denying Itoh-America's motion to dismiss. See Spiess, 725 F.2d at 973.
The Fifth Circuit then dismissed the subsequent appeal for lack of jurisdiction. Id. at 975. The
United States Supreme Court denied certiorari. 105 S. Ct. 115 (1984).
119 The district court's order is quoted in Spiess, 725 F.2d at 973. The court ordered, in
pertinent part, that:
The defendant, by contending that it has standing to assert the substantive treaty rights of
its parent, is attempting to accomplish indirectly what it cannot accomplish directly. The
Court does not believe that either the Japan FCN] Treaty or the Sumitomo case would
permit that to occur. Accordingly, defendant's motion to dismiss for failure to state a
claim is denied in toto.
Id. (emphasis original). The district court had earlier expressed no opinion on the issue of
whether a subsidiary may assert the treaty rights of its parent. Spiess, 469 F. Supp. at 8 ("[Tlhe
question of whether Itoh-America has standing to raise Itoh-Japan's Article VIII(l) rights is of
no moment .. ").
120 Spiess, 725 F.2d at 972 (quoting Itoh-America's brief). Itoh-America argued that:
As the Record shows, each member of the Japan staff has been hired and trained by the
parent company in Japan. The parent company determines which positions with the sub-
sidiary are to be filled with Japan staff, and selects the individuals to fill those positions.
The parent company assigns these individuals to work for the subsidiary for a period of
from three to five years. While in the United States, Japan staff compensation and promo-
tions are determined by the parent. After completing their rotation in the United States,
they return to Japan where they continue to work for the parent company.
Id. (quoting Itoh-America's brief).
"" Id. at 973 (quoting the district court's order dismissing Itoh-America's motion to dismiss).
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At least some Japanese parent companies are willing to risk potential liability
in arguing that they are "integrated employers" in order to hire and place their
own rotating national employees in key American executive positions.1"' On the
other hand, this "integrated" relationship arguably could have the effect of es-
tablishing "standing" for the subsidiary. The American-based subsidiary by in-
voking the parent's standing as a "foreign employer" perhaps could benefit
from or claim the parent's immunity from United States labor laws under the
Japan FCN Treaty, at least vis-a-vis the rotating staff employees.' 2 3 This is
significant because this type of bilateral FCN Treaty is quite common; the
United States presently has similar agreements with over twenty-four
countries.' 4
Wickes v. Olympic Airways12  involved facts which differed from those in
Sumitomo in three respects: the defendant Greek company was a "foreign corpo-
ration," not a wholly owned subsidiary incorporated in the United States; it was
owned by the Greek government; and a state discrimination law was in ques-
tion.' The Sixth Circuit Court of Appeals held that a provision of the United
States-Greece FCN Treaty,' which was similar to Artide VIII(l) of the Japan
FCN Treaty, afforded the Greek company "a narrow privilege to discriminate
in favor of Greek citizens" when hiring managerial and technical personnel in
order to ensure the company's "operational success" in the United States.'2 8
The court held that although under the treaty Greek companies "are permitted
to discriminate in favor of their own nationals or citizens for certain high level
positions," they are not permitted "to discriminate against others in the labor
force of the host country on any other basis.' 29 The court also held that there
"' Cf id. at 972 (argument by American subsidiary that it is "integrated" with the Japanese
parent).
"' See Spiess, 643 F.2d at 358 (observing the incongruity if branches of Japanese companies
were protected under the FCN Treaty but American subsidiaries of the same Japanese company
were not).
124 Note, Commercial Treaties, supra note 93, at 948.
125 745 F.2d 363 (6th Cit. 1984).
126 Id. at 364.
127 Treaty of Friendship, Commerce and Navigation, Aug. 3 & Dec. 26, 1951, United States-
Greece, art. XII(4), 5 U.S.T. 1829, 1857, 1859, T.I.A.S. No. 3057 ("executive personnel . . .
and other employees of their choice .. . regardless of their nationality").
'28 745 F.2d at 368. The court noted, "Whether plaintiff has made out a valid claim of age
discrimination, or national origin discrimination not protected by the Treaty, involves questions of
fact for the District Court to resolve." Id. at 369 (emphasis added).
12" Id. at 367. The Equal Employment Opportunity Commission recently held that when a
foreign corporation is a representative of a foreign government it may be immune under the
Foreign Sovereign Immunities Act of 1976, 28 U.S.C. S 1602 (1982). In that instance, however,
the corporation was conducting commercial activities, which is an exception to the general rule of
immunity. The Commission therefore had jurisdiction over a foreign corporation which was the
subject of a receptionist-switchboard operator's claim of racial and national origin discrimination.
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was no conffict between the treaty and the state labor law because the state law
did not prohibit the use of citizenship per se as a hiring criterion.1"'
If the FCN Treaty applies and exempts a foreign corporation from applica-
tion of United States labor laws, the issue of the definition of "executive" per-
sonnel becomes important. Case law does not provide a definitive answer."1 '
This is especially critical because studies show that Japanese companies tend to
staff their American subsidiaries with more middle- and junior-level managers
than most other multinational companies operating in the United States."' 2
Japanese companies, therefore, conceivably could avoid American labor laws if
the term "executive" were defined broadly.
IV. DEVELOPING LEGAL AND PRACTIcAL EMPLOYMENT LAW ISSUES
A. Equal Employment Opportunity
1. Developing Agenda Items
Sumitomo left unresolved many issues regarding the applicability of American
labor laws to multinational companies operating in the United States. For ex-
ample, it is undear whether FCN treaties provide foreign incorporated compa-
nies doing business in the United States total immunity or only partial immu-
nity limited to preferences based on citizenship, but not to preferences based on
age, sex, or national origin, except where such employment decisions are part of
the foreign companies' accepted practices.
While there is very little law on this issue, in Wickes, the Sixth Circuit held
that the United States-Greece FCN Treaty provided only limited immunity to a
Greek company: the company had "no license to discriminate against or among
non-Greek citizens it hire[d] for positions not covered by the Treaty on the
basis of race, sex, national origin, or any of the other factors prohibited by
[state] law." ' 3 The Wickes approach creates the following "agenda item": (1)
2 EMPL PRAC. GUIDE (CCH) 6852 (July 16, 1985).
1 0 745 F.2d at 368. The state law prohibited discrimination based on "religion, race, color,
national origin, age, sex, height, weight or marital status." MICH. COMP. LAWS ANN. ]
37.]2202(1)(a) (West 1984).
131 See, e.g., Wickes, 745 F.2d at 368-69 (The definition of "executive personnel" under the
FCN Treaty would be determined by the United States Department of State and the regulations
governing "treaty trader visas."). See infra note 134 for a discussion of treaty trader visas.
182 Foreign Compliance, supra note 78, at 32. See Greer & Shearer, supra note 80, at 45 (statis-
tics showing use of foreign, not only Japanese, nationals in American subsidiaries).
58" 745 F.2d at 369. In its analysis of the FCN Treaty, the Wickes court noted that its
decision rested in part on the "juxtaposition of the words 'of their choice' and 'regardless of
nationality' (which had] been interpreted by the State Department as creating both a right to
employ and a limitation on that right." Id. at 367. It is perhaps significant that some of the other
1986 / NEW LABOR RELATIONS
whether this approach "waters down" treaty rights, and (2) whether it accords
a proper balance between American social values prohibiting discrimination and
the interests of foreign enterprises to maintain adequate control over their choice
of personnel permitted under treaties and treaty trader visas.13 4
If FCN treaties are inapplicable, then the question is how American labor
laws will be applied and whether interpretations under them will take into ac-
count or be influenced by the foreign management and industrial relations
which "come with the company." 13 5 Foreign companies traditionally send a
FCN Treaties have a slightly different wording. For example, the Japan FCN Treaty provides
that "[nlationals and companies ... shall be permitted to engage. . . executive personnel...
and other specialists of their choice." Japan FCN Treaty, supra note 99, art. VIII(1), 4 U.S.T. at
2070.
Other courts have also limited a foreign company's immunity. See, e.g., Avigliano v. Sumitomo
Shoji Am., Inc., 638 F.2d at 558 (The court rejected the Japanese employer's argument that it
should be exempt under the FCN Treaty from Title VII of the Civil Rights Act of 1964 as well
as from other labor laws.); Mattison v. Canon U.S.A., Inc., 28 Fair Empl. Prac. Cas. (BNA)
1685, 1686 (N.D. Ill. 1981) (The court noted in dictum that even if the FCN Treaty applied it
would not provide a blanket exemption from Title VII.). Cf. McClure v. Salvation Army, 460
F.2d 553 (5th Cir.) (The court permitted an exemption from Tide VII for a religious organiza-
tion's discrimination based on religion but did not extend the exemption to other bases unless the
practice can be shown to be part of a proper religious preference), cert. denied, 409 U.S. 896
(1972).
l" Under the Immigration and Nationality Act, 8 U.S.C. S 1101(a)(15)(E) (1982), the term
"immigrant" does not include "an alien entitled to enter the United States under and in pursu-
ance of the provisions of a treaty of commerce and navigation between the United States and the
foreign state of which he is a national." Such an "alien" may obtain a "treaty trader" visa by
establishing that he will be
engaged in duties of a supervisory or executive character, or, if he is or will be employed
in a minor capacity, he has the specific qualifications that will make his services essential to
the efficient operation of the employer's enterprise and will not be employed solely in an
unskilled manual capacity.
22 C.F.R. S 41.40(a) (1985), 9 Foreign Affairs Manual, Part II, S 4.40 n.16 (1975). See also 22
C.F.R. S 41.41(a) (1985) (treaty investors).
The regulations further require that aliens seeking a trader visa must be employed by "an
organization which is principally owned by a person or persons having the nationality of the treaty
company." Id. § 41.40(a) (emphasis added). This regulation may place severe limits on Japanese-
American joint ventures in their recruiting of foreign national executives in the United States
because joint ventures, such as Toyota-General Motors, are often in a 50%-50% ownership split
arrangement. It can be argued that these restrictions may not be controlling for Artide VIII(l) of
the Japan FCN Treaty since the Immigration and Nationality Act was enacted prior to the treaty.
For a discussion of treaty trader and treaty investor visas under the Japan FCN Treaty, see
Kanter, The Japan-United States Treaty of Friendship, Commerce and Navigation: Lawyers as
Treaty Traders, 8 U. HAWAHI L. REv. 343 (1986).
"' In Avigliano, the Second Circuit noted that "as applied to a Japanese company enjoying
rights under the ...Treaty [the bona fide occupational qualification exception] must be con-
strued in a manner that will give due weight to the Treaty rights and unique requirements of a
Japanese company doing business in the United States...." 638 F.2d at 559.
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nucleus of key personnel to the United States to establish and maintain opera-
tions.18 This employment practice highlights other currently perplexing labor
issues faced by foreign companies operating in the United States. For example,
foreign employers face potential liability under the equal employment opportu-
nity laws by rotating employees and by utilizing employment practices that may
provide different economic and job security benefits to the rotating staff, policies
of promoting from within, and job testing procedures emphasizing subjective
characteristics. These practices tend to limit opportunities for American citizens,
especially women, and are the "emerging agenda items" which must be ad-
dressed by multinational companies operating in the United States.
The Supreme Court in Sumitomo did not decide the appropriate application
of anti-discrimination laws to foreign multinational companies operating in the
United States."' It did, however, provide the legal framework: "There can be
little doubt that some positions in a Japanese controlled company doing busi-
ness in the United States call for great familiarity with not only the language of
Japan, but also the culture, customs, and business practices of that country. "13'
The issue is whether a foreign company "can support its assertion of a bona fide
occupational qualification or a business necessity" because of such a require-
ment."' This issue poses a perplexing policy dilemma. On the one hand, it
must be recognized that foreign companies may have unique requirements that
can often be filled only by their nationals. " ' On the other hand, to permit and
accommodate the discriminatory practices of foreign companies would be to
allow them to define and compel the non-enforcement of United States labor
laws. 141
1s For example, in 1977, Sumitomo Shoji America, Inc. employed about 464 people nation-
wide and over 200 people in its New York offices. Between 1975 and 1982, some 40-45% of
the New York employees were "rotating staff." Avagliano v. Sumitomo Shoji Am., Inc., 103
F.R.D. 562, 568, 569 & n.7 (S.D.N.Y. 1984). "Rotating staff' consists of personnel assigned by
the parent company from Japan to the United States. These workers typically must obtain a
treaty trader visa and be certified as "executive personnel" or "other specialists." See Note, Em-
ployment Rights, rupra note 96, at 1241-43.
157 457 U.S. at 180 n.4.
'8 Id. at 189 n.19.
I d. at 190 n.19.
14 The Second Circuit noted that the Japan FCN Treaty must be construed to give weight to
several "unique requirements of a Japanese company doing business in the United States": "(1)
Japanese linguistic and cultural skills, (2) knowledge of Japanese products, markets, customs, and
business practices, (3) familiarity with the personnel and workings of the principal or parent
enterprise in Japan, and (4) acceptability to those persons with whom the company or branch
does business." Avigliano, 638 F.2d at 559. Accord Porto v. Canon U.S.A., Inc., 28 Fair Empl.
Prac. Cas. (BNA) 1679 (N.D. IW. 1981).
," See Fernandez v. Wynn Oil Co., 653 F.2d 1273, 1277 (9th Cir. 1981).
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2. Determining Violations
Title VII of the Civil Rights Act of 1964 prohibits unlawful discrimination
on the basis of "race, color, religion, sex, or national origin. "142 In applying that
law, courts must determine, first, whether a violation exists and, second,
whether a defense exists. 4" The theory of alleged violation will usually deter-
mine the appropriate defense. If the court bases a violation on intentional dis-
crimination (disparate treatment), to avoid liability the employer must success-
fully refute the facts or show the existence of a bona fide occupational
qualification. If the court finds a violation in a neutral practice which has a
disparate or adverse impact on persons protected under the law, to prevail the
employer must refute the facts or show that such practice is necessary to its
business. 44
A violation involving disparate treatment is established when the plaintiff
provides sufficient evidence of prima facie (or presumptive) intentional discrimi-
nation (actual or inferred), such as proof of discrimination based on "race, color,
religion, sex, or national origin."' 4" The employer may rebut this charge by
demonstrating a legitimate, non-discriminatory reason for the employment prac-
tice. ' The plaintiff, who retains the ultimate burden of proof, may then at-
tempt to show that the reason was merely pretextual.147
In Shiseido Cosmetics (America) Ltd. v. State Human Rights Appeal Board,148 a
woman employee alleged that she was dismissed by her employer, a wholly
owned subsidiary of a Japanese corporation, because of her national origin. She
maintained that the employer's retrenchment policy at the executive level was
discriminatory in that it did not result in a comparable termination of Japanese
employees. A New York court held that the retrenchment policy was unrelated
to the employee's national origin and implied that the employer had acted upon
a legitimate business reason.' 49 The court also held that there was "no signifi-
"g Civil Rights Act of 1964, 42 U.S.C. S 2000e-2(a) (1982).
143 See Note, Yankees Out of North America: Foreign Employer Job Discrimination Against Amer-
ican Citizens, 83 MICH. L. REv. 237, 248 (1984). See generally Comment, The Multinational
Corporation and Employment Discrimination: A Strategy for Litigation, 16 U.S.F.L. REv. 491, 506-
10 (1982) (examination of the liability of American companies operating in South Africa).
""' The two defenses are distinguished in Harris v. Pan Am. World Airways, Inc., 649 F.2d
670, 674 (9th Cir. 1980).
141 See Furnco Constr. Corp. v. Waters, 438 U.S. 567, 577 (1978).
146 See id. at 577-78; McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973).
147 Furnco, 438 U.S. at 578; McDonnell Douglas, 411 U.S. at 804-05. See generally Mendez,
Presumptions of Discriminatory Motive in Title VII Disparate Treatment Cases, 32 STAN. L. REV.
1129, 1161 (1980) (arguing that courts should impose on employers "more than a minimal
requirement to produce some evidence of nondiscrimination").
148 72 A.D.2d 711, 421 N.Y.S.2d 589 (1979).
141 Id. at -, 421 N.Y.S.2d at 590.
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cance" to the fact that the Japanese employees were not dismissed because
the Japanese were in reality employees of the parent corporation assigned to an
American subsidiary for varying periods of time as part of a rotation program of
a familiar kind. The failure to dismiss such employees does not support the con-
clusion that a discriminatory policy was being pursued against Americans based
on their national origin.' 5"
A violation involving disparate or adverse impact is established when the
plaintiff shows that an otherwise neutral employment rule or practice operates
disproportionately on persons protected by Title VII, so as to exclude them
from employment opportunities."" 1 The employer may defend by proving that
the practice was based on "business necessity."' 5 2 The plaintiff may rebut this
defense by demonstrating that the employer had other reasonable and equally
effective alternatives with less discriminatory impact.' 53
Case law involving Title VII discrimination by multinational companies in
150 Id. at ____ 421 N.Y.S.2d at 591. There is no indication in the very brief opinion why
the complainant did not also raise a theory that the rotation policy was a neutral policy with an
adverse impact. The court did not attempt to show that the employer based its decision on a
rotation policy which preferred Japanese nationals, nor did the court reveal whether it considered
the rotating employees as joint employees of the wholly owned subsidiary. Although complain-
ant's position was filled by a Japanese national with over 20 years of service with the company,
the issue of seniority was not addressed. id. at __, 421 N.Y.S.2d at 590. See International
Bhd. of Teamsters v. United States, 431 U.S. 324, 355-56 (1977) (holding that seniority prefer-
ence not based on racial discrimination was lawful).
The New York court concluded that "following this program of retrenchment, the reduced
staff continues to disclose a significant participation by Americans, some of them in high policy-
making positions." 72 A.D.2d at __, 421 N.Y.S.2d at 591. This "bottom-line" defense-the
argument that if the end result of an employment practice is nondiscriminatory, then the practice
is lawful-has been rejected by the United States Supreme Court. Connecticut v. Teal, 457 U.S.
440 (1982) (Tide VII case dealing with job promotion examinations that discriminated against
blacks and was not job-related).
' Dothard v. Rawlinson, 433 U.S. 321 (1977); Griggs v. Duke Power Co., 401 U.S. 424
(1971). The Equal Employment Opportunity regulations provide in pertinent part:
A selection rate for any race, sex, or ethnic group which is less than four-fifths (4/5) (or
eighty percent) of the rate for the group with the highest rate will generally be regarded by
the Federal enforcement agencies as evidence of adverse impact, while a greater than four-
fifths rate will generally not be regarded by Federal enforcemeat agencies as evidence of
adverse impact.
29 C.F.R. 5 1607.4D (1985) (emphasis added). On the question of proving violations, see Ha-
zelwood School Dist. v. United States, 433 U.S. 299 (1977); Shoben, Probing the Discriminatoty
Effects of Employee Selection Procedures with Disparate Impact Analysis Under Title VII, 56 TEx. L
REv. 1, 45 (1977) (proposes a model based on "general skill jobs versus specialized skill jobs, and
specific employment requirements versus a subjective employment process").
, Griggs v. Duke Power Co., 401 U.S. at 432. See infra text accompanying notes 208-16.
15 See, e.g., Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975).
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the United States is sparse. Courts have yet to decide the substantive legality of
foreign companies giving alleged preferences to their own citizens to the disad-
vantage of American citizens, especially women."' Therefore, the present state
of the law regarding this "agenda item"-foreign companies basing employ-
ment decisions on citizenship-is far from resolved.
In the leading case of Espinoza v. Farah Manufacturing Co., 55 the United
States Supreme Court held that Tide VII's ban on national origin discrimina-
tion did not cover discrimination based on citizenship. 5 More specifically, the
Court held that Title VII did not proscribe discrimination based on "alien-
age' 1;157 rather, the national origin provision refers "to the country where a
person was born, or, more broadly, the country from which his or her ancestors
came" and not to citizenship.' 58 The Court did find, however, that a citizen-
ship hiring preference could violate the national origin provision if it were
pretextual and "part of a wider scheme of unlawful national-origin
discrimination. "159
Courts generally have interpreted Espinoza literally, holding that discrimina-
tion based on citizenship alone cannot be the basis for national origin discrimi-
nation.'8 0 Therefore, if a Japanese multinational company operating in the
United States imposed a strict citizenship requirement, the courts might be
receptive to its argument that no violation occurred. This conclusion would be
bolstered if the facts showed that all non-Japanese citizens, regardless of their
154 See, e.g., Avigliano v. Sumitomo Shoji Am., Inc., 473 F. Supp. 506 (S.D.N.Y. 1979)
(charge of sex and national origin discrimination not fully addressed since decision hinged on
treaty issues), modified, 638 F.2d 552, 558 (2d Cir. 1981) (The FCN Treaty does not exempt
Japanese companies from Title VII but "does not give them license to violate American laws
prohibiting discrimination in employment."), vacated, 457 U.S. 176 (1982); Linskey v. Heidel-
berg E., Inc., 470 F. Supp. 1181 (E.D.N.Y. 1979) (A United States citizen sued a Danish
corporation and its American subsidiary claiming his discharge was based on age and his Ameri-
can citizenship. The court permitted the case to proceed but developed no substantive law.);
Spiess v. C. Itoh & Co. (Am.), 469 F. Supp. at 9 (The court implied that defendant may be
found in violation of Tide VII when it denied defendant's motion to dismiss.). See generally Sethi
& Swanson, Are Foreign Multinationals Violating U.S. Civil Rights Laws?, 4 EMPLOYiE REL. L.J.
485 (1979) (analysis of the issues in the then pending Spiess case); Note, Beyond the FCN Treaty:
Japanese Multinationals Under Title VII, 51 FORDHAM L. REv. 871 (1983) (explaining that the
legality of the management practices of Japanese subsidiaries in the United States is unsettled).
166 414 U.S. 86 (1973).
160 Id. at 95.
167 Id. at 95-96.
168 Id. at 88.
169 Id. at 92. Accord 29 C.F.R. S 1606.5(a) (1985) ("where citizenship requirements have the
purpose or effect of discriminating against an individual on the basis of national origin, they are
prohibited under Title VII").
160 See, e.g., Garcia v. Gloor, 618 F.2d 264 (5th Cir. 1980), cert. denied, 449 U.S. 1113
(1981); Vicedomini v. Alitalia Airlines, 33 Empl. Prac. Dec. (CCH) 34,119 (S.D.N.Y. 1983).
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nationality or ancestry, were treated similarly and that the Japanese employer
was seeking to insure that executives were familiar with business and cultural
practices for legitimate business reasons.
The Equal Employment Opportunity Commission (Commission) guidelines
go further and include as a violation employment practices based on "cultural
or linguistic characteristics of a national origin group. "161 To some, however,
there may be a significant difference between an American and a foreign citizen-
ship requirement. For example, one author suggests that the latter requirement
may be a per se national origin violation:
A citizenship requirement, while perhaps providing employers with a shortcut to
select qualified applicants, is unnecessarily concerned with how the applicant came
to possess knowledge of Japanese business and culture, i.e., being born into and
growing up in the Japanese culture, rather than with whether the applicant actu-
ally has such knowledge. The citizenship requirement, therefore, is largely based
on an accidental part of a person's life and unnecessarily excludes Americans with
the requisite business and cultural familiarity."' 2
At least one court appears to have adopted this more restrictive view of the
citizenship requirement and has rejected a Japanese employer's argument "that
discrimination on the basis of national citizenship, as opposed to national ori-
gin, was not prohibited by Title VII. ' "
Moreover, in Thomas v. Rohner-Gehrig & Co., ° an Illinois federal district
court held that an apparent citizenship discrimination complaint may be charac-
terized as a national origin complaint in order to survive a motion to dismiss.
Plaintiffs alleged that they were discharged by their employer, a Swiss-owned
company incorporated in New York, because they were native born Americans.
The company filled their positions with Swiss and German born employees. The
employer moved to dismiss the complaint contending that the ban on national
origin discrimination under Tide VII was limited to "a person's ancestry, heri-
tage, background, or possession of characteristics which are typically identified
with ancestral groups," and did not limit discrimination based on "place of
birth."16 5 The court denied the motion to dismiss, citing Espinoza, and held
1e1 29 C.F.R. S 1606.1 (1985).
"12 Note, Yankees Out of North America, upra note 143, at 245-46 (emphasis original) (foot-
note omitted).
"" It appears that the federal district court did not address this issue in its written opinion in
Avigliano, 473 F. Supp. 506 (S.D.N.Y. 1979). The Supreme Court, however, observed that
"Sumitomo argued in the District Court that discrimination on the basis of national citizenship,
as opposed to national origin, was not prohibited by Title VII. The District Court disagreed,
however." Sumitomo, 457 U.S. at 180 n.4.
164 582 F. Supp. 669 (N.D. 11M. 1984).
"I Id. at 672-74.
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that national origin does refer to the country where a person or his ancestors
were born. The court held that an employer who discriminated against an ap-
plicant or employee merely because he was "American born" could be in viola-
tion of Title VII.1 66
There seems to be a tendency for Japanese employers to give job preferences
to nationals, especially to those nationals who are male. This employment prac-
tice and the widely used policy of "promoting from within" will have an ad-
verse impact on American women, screening them from job opportunities at a
rate disproportionate to men. It may be possible to show that the Japanese
employer's use of citizenship as an employment criterion is pretextual and really
a policy designed to exclude American citizens, especially women, from mana-
gerial and executive positions, thereby violating the sex or national origin provi-
sion of Title VII.
In the author's opinion, Japanese employers who favor nationals are violating
Tide VII although exculpatory defenses may exist. Nationality discrimination
can be a not-too-disguised form of national origin preference in that it is closely
tied to reliance on "expediency" and "stereotype assumptions" about who pos-
sesses or lacks job qualifications regarding the language, customs, and business
practices of Japan. This, combined with the inevitable wholesale national origin
inclusionary preference for those of Japanese ancestry due to Japan's homogene-
ous population, 6 ' adversely impacts on Americans because of their race, sex,
and national origin. Nationality discrimination also might be viewed as pretex-
tual in that Japanese employers merely seek a more efficient method of identify-
ing candidates who generally possess company or country knowledge (shosha).
Such employment practices may violate Tide VII under either a disparate treat-
ment or an adverse impact theory. The latter, however, is more likely the easier
to prove. 68
Other Japanese employment practices also tend to create potential violations
under Title VII and, therefore, require appropriate attention. These practices
include providing different economic and job security benefits to the predomi-
nantly Japanese rotating staff, promoting from within, and requiring Japanese
16 Id. at 675. See also Linskey v. Heidelberg E., Inc., 470 F. Supp. 1181 (E.D.N.Y. 1979).
1 Statistics show that more than 99% of Japan's population is of Japanese origin. D. WHrA-
KER, P. JUST, J. MACDONALD, K. MARTiNDALE, J. RECORD, R. SHINN, C. TowNSEND & N. VREE-
LAND, AREA HANDBOOK FOR JAPAN 70 (3d ed. 1974).
16' In proving disparate impact, the portion of the employer's workforce chosen for compari-
son (executives versus a larger pool of workers) is quite crucial. The law, however, is beginning to
develop a fairly good standard of predictability on this point. See Connecticut v. Teal, 457 U.S.
440 ("bottom line" percentages of blacks and whites promoted does not justify discrimination);
Bonilla v. Oakland Scavenger Co., 697 F.2d 1297 (9th Cir. 1982) (An employer's restriction of
company wages and ownership benefits to family or dose friends of present owners, all of whom
are of Italian ancestry, has an adverse impact on employees of other national origins or races and
is a violation of Title VII.), cert. denied, 104 S. Ct. 3533 (1984).
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language skills.
Job testing by Japanese multinationals also must be re-examined in light of
Title VII requirements. The Japanese selection process involves a detailed inves-
tigation into an applicant's personal life in order to determine if the applicant
would be compatible with company goals and in "harmony" with the present
work force. One commentator described this selection process as
a checklist approach, induding schooling, family background, and other factors
which ensure that the person will "fit in" to the corporation. This is extremely
important since the company and the employee expect the employment to last a
lifetime. Japanese also approach promotions much differently than American
firms. Years of service is the basic criterion used for salary determination, not the
quality or quantity of work.' 6 9
When hiring high level employees, Japanese companies in the United States
often do not utilize general job descriptions but hire on the basis of subjective
factors such as position requirements and prior experience." At the "work
floor" level, Japanese employers may also utilize subjective factors in hiring em-
ployees, often American workers, who will perform "flexible job duties."17 "
This emphasis on compatibility and other subjective factors and the absence
of any formal job description is a legal quagmire inviting litigation under Tide
VII. Japanese employers often will have problems justifying why applicants or
employees were distinguishable for purposes of receiving benefits and opportu-
nities and how their screening devices were job-related." The lack of standards
to measure worker qualification and performance will inevitably lead disgrun-
tled employees to feel that their job benefit or opportunity is less than it should
169 Hiller, Civil Rights Enforcement and Japanese Subsidiaries, 21 AM. Bus. .J. 463, 470-71
(1984).
170 Sumitomo Shoji testified that for the "few executive, managerial, and sales positions"
which it fills, it "does not have or utilize any generally applicable written criteria, but instead fills
such positions based on the particular requirements of each position" and that the "most impor-
tant criterion is relevant prior experience." Avagliano, 103 F.R.D. at 569 (quoting Defendant's
Supplemental Answers and Objections to Plaintiffs' Interrogatories at 3).
171 For example, Sumitomo Shoji "maintains no job descriptions for any of the twenty-one job
titles in the company." Avagliano, 103 F.R.D. at 568-69.
17. See Kraszewski v. State Farm Gen. Ins. Co., 38 Fair Emp. Prac. Cas. (BNA) 197 (N.D.
Cal. 1985). In Kraszewski, the employer's job selection procedures were not shown to be job
related, predictive of, or correlated to important elements of job behavior necessary to safe and
efficient job performance. The employee had relied on multiple subjective criteria which had a
disparate impact on women. But see Reilly v. Califano, 537 F. Supp. 349 (N.D. Ill.) (upholding
employer's use of the subjective factor of "personality" in hiring an applicant with a lower evalua-
tion "ranking" than plaintiff), a fd mem., 673 F.2d 1333 (7th Cir. 1981), cert. denied, 456 U.S.
916 (1982).
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be."' At least one author, however, has suggested that courts have been reluc-
tant to apply the same rigorous standards for job discrimination against execu-
tive employees as against blue-collar employees and that relatively few cases
regarding executive discrimination are brought.1"4
An alternative basis for liability is found under section 1981 of the Civil
Rights Act of 1866,"7 which provides that "[a]ll persons . . .shall have the
same right . . . to make and enforce contracts . . .as is enjoyed by white
citizens.... 1 7 6 "IThe United States Supreme Court has held that this provi-
sion applies to private employment discrimination1 7 7 and prohibits discrimina-
tion against whites as well as non-whites.1 7 1 Courts have also expanded the
term "white citizens" to protect not only blacks and whites, but also Hispanics
and Asian-Americans.
1 7 9
It is still unsettled, however, whether decisions protecting Hispanics and
Asian-Americans protect against discrimination based on national origin or
race.1 80 Some courts have held that discrimination on the basis of national ori-
gin does not violate section 1981.181 Other courts have held that section 1981
171 These employees may not complain if the Japanese managerial approach of promoting
harmony in the work place actually displaces the American tendency to seek vindication of rights,
often through litigation.
'"' Bartholet, Application of Title VII to Jobs in High Places, 95 HARv. L. REV. 947, 948-50
(1982).
175 42 U.S.C. S 1981 (1982).
178 Id.
177 Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 459-60 (1975). Cf Jones v.
Alfred H. Mayer Co., 392 U.S. 409 (1968) (availability of 42 U.S.C. S 1982, which governs
right to real and personal property, to private discrimination).
178 McDonald v. Santa Fe, 427 U.S. 273, 296 (1976) (law applies to whites and non-whites).
See also Takahashi v. Fish & Game Comm'n, 334 U.S. 410, 419 (1948) (holding that rights
under 8 U.S.C. § 41, which is now codified at 42 U.S.C. S 1981, protects aliens to the same
extent as citizens).
.7 See, e.g., Manzanares v. Safeway Stores, Inc., 593 F.2d 968 (10th Cir. 1979) (Hispanic).
Cf Bullard v. Omni Ga., Inc., 640 F.2d 632 (5th Cit. 1981) (preference for Orientals over
whites is race and perhaps national origin discrimination). It seems dear, however, that § 1981
does not protect sex discrimination, see, e.g., New York City Jaycees, Inc. v. United States
Jaycees, Inc., 377 F. Supp. 481, 487 (S.D.N.Y. 1974) (dictum) (42 U.S.C. S 1981 does not
apply to sex discrimination, only to persons denied rights as "white citizens."), rev'd on other
grounds, 512 F.2d 856 (2d Cir. 1975); or to religious discrimination, see, e.g., Manzanares, 593
F.2d at 971; Khawaja v. Wyatt, 494 F. Supp. 302, 304 (W.D.N.Y. 1980).
ISO See Thomas v. Rohner-Gehrig & Co., 582 F. Supp. at 671 n.4. See also Shah v. Mt. Zion
Hosp. & Medical Center, 642 F.2d 268 (9th Cir. 1981) (S 1981 does not protect "Caucasian"
citizens against national origin discrimination); Khawaja v. Wyatt, 494 F. Supp. 302 (unclear
whether S 1981 is founded on national origin, alienage, or race).
1"1 See, e.g., Ben-Yakir v. Gaylinn Assocs., 535 F. Supp. 543 (S.D.N.Y. 1982); Kurylas v.
United States Dep't of Agriculture, 373 F. Supp. 1072 (D.D.C. 1974) (allegation of national
origin does not state a cause of action), affid, 514 F.2d 894 (D.C. Cir. 1975).
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will apply when national origin discrimination is motivated by or indistinguish-
able from racial discrimination."" 2 Under this approach the distinction between
race and national origin is not always dear in that "(b]oth classifications have
the effect of excluding Caucasians and blacks from employment.' 18
3
This may lead to lawsuits brought by American citizens under claims of
"reverse" discrimination based on race and national origin. In Thomas v. Roh-
ner-Gehrig & Co., 8' however, an Illinois federal district court denied a dis-
charged employee's section 1981 "reverse" discrimination claim which was
based on his being replaced by Swiss and German nationals who were Cauca-
sian. The court concluded that there was insufficient evidence of racial discrimi-
nation when whites replace whites.1 85 This raises the interesting question
whether the result in Thomas might have been different if the replaced em-
ployee had been Oriental rather than Caucasian. The federal district court in
Avigliano v. Sumitomo Shoji America, Inc."1 6 tangentially addressed this issue.
The court considered the race and national origin daims in a section 1981 cause
of action to be intertwined. The court nevertheless rejected the section 1981
claim because one of the plaintiffs was a Japanese national and an action was
already available under Title VII.18 '
Courts may be receptive to section 1981 claims by American citizens alleging
discrimination by multinationals based on citizenship, national origin, and
alienage, especially when such discrimination is intertwined with or character-
ized as "race" discrimination. This is one "agenda item" that should be
watched closely as section 1981 does not contain the statutory defenses of Title
182 See, e.g., Enriquez v. Honeywell, Inc., 431 F. Supp. 901 (W.D. Okla. 1977) (Mexican-
American can bring claim of racial discrimination); Cubas v. Rapid Am. Corp., 420 F. Supp.
663 (E.D. Pa. 1976) (Cuban-born naturalized citizen). Cf Martinez v. Hazelton Research Ani-
mals, Inc., 430 F. Supp. 186 (D. Md. 1977) (unsupported allegation that plaintiff was a His-
panic male did not establish racial discrimination).
183 Gray, The National Origin BFOQ Under Title VII: Limiting the Scope of the Exception, 11
EMPLOYEE REL. LJ. 311, 313-15 (1985) (analyzing race and national origin in the Title VII
context and the BFOQ exception under Title VII after the Supreme Court's Sumitomo decision).
Gray urges that national origin discrimination be considered more closely akin to racial discrimi-
nation because classifications based on race or national origin converge. "For example, an employ-
ment practice of hiring only Japanese nationals converges with a practice of hiring only members
of the Oriental race." Id. at 313. See Bullard v. Omni Ga., Inc., 640 F.2d 632 (preference for
those with Oriental heritage over whites and blacks is racial discrimination and possibly national
origin discrimination).
18 582 F. Supp. 669 (N.D. Ill. 1984).
188 Id. at 672. The court held, however, that a Title VII national origin violation may be
proven. See supra text accompanying notes 164-66.
"o 473 F. Supp. 506 (S.D.N.Y. 1979), modified, 638 F.2d 552 (2d Cir. 1981), vacated, 457
U.S. 176 (1982).
187 473 F. Supp. at 514.
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V. 1 88
3. Availability of Defenses
Two primary defenses are available under Title VII: (1) the statutory bona
fide occupational qualification (BFOQ) defense, which permits intentional dis-
crimination on the basis of religion, sex, or national origin when it is "reasona-
bly necessary to the normal operation of that particular business or enter-
prise"; and (2) the judicially created "business necessity" defense which
permits discrimination even when it has an adverse impact on employees, unless
a reasonable alternative exists.19 This section deals with the effect these legal
defenses may have on the business practices of foreign companies operating in
the United States, including preference for nationals in executive positions, often
as part of a "rotating staff," their policies of promoting from within, and test-
ing procedures.
a. BFOQ Defense
The broad issue is whether foreign companies incorporated and operating in
the United States should be permitted to retain business systems which other-
wise would be found to violate American labor laws. The narrower issue is
whether the discriminatory business practice, such as preference for nationals, is
reasonably necessary to the normal operation of the employer's business. The
BFOQ exception provides a statutory basis for intentional discrimination which
accommodates legitimate business needs that go to the "essence" of the busi-
ness." 9 Although the United States Supreme Court has indicated that this ex-
ception is limited," 9' recent Commission decisions have demonstrated a grow-
'" See infra text accompanying notes 189-216 for a discussion of the statutory defenses under
Title VII.
189 Civil Rights Act of 1964, 42 U.S.C. S 2000e-2(e) (1982). See Sumitomo, 457 U.S. at 189
n. 19 (Some positions in a Japanese company operating in the United States "call for great famili-
arity with not only the language of Japan, but also the culture, customs, and business practices of
that country."); Gray, supra note 183, at 311-20; Note, Yankees Out of North America, supra
note 143, at 249-53.
See Dothard, 433 U.S. at 331-32 & n.14; Griggs, 401 U.S. at 432.
1 Dothard, 433 U.S. 321. See also Weeks v. Southern Bell Tel. & Tel. Co., 408 F.2d 228,
235 n.5 (5th Cir. 1969) (dictum). Mere increased administrative efficiency, however, is not usu-
ally an adequate basis. See, e.g., Diaz v. Pan Am. World Airways, Inc., 442 F.2d 385 (5th Cir.),
cert. denied, 404 U.S. 950 (1971).
1"2 The Supreme Court noted that "the bfoq exception was in fact meant to be an extremely
narrow exception to the general prohibition of discrimination on the basis of sex." Dotbard, 433
U.S. at 334 (The Court, however, held that being male is a BFOQ for a job as a counselor in a
male maximum-security penitentiary.). See Recent Development, Dothard v. Rawlinson: Misap-
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ing sensitivity to foreign business practices. 1"
Whether the Japanese can maintain their practice of utilizing a rotating staff
depends on their ability to show that the practice is central and necessary to the
essence of the business, "not merely tangential." 194 Japanese companies operat-
ing in the United States are often part of a general trading company (sogo
shosha); executive employees (frequently "lifetime" employees) working for
these companies are trained in Japan and abroad.19 These employees "rotate"
through the subsidiaries to gain a better understanding of the parent company
and to serve its needs. Under this rotation system, the parent company retains
control and protects its investment. At times the managerial rotating staff can
reach a fairly large percentage of the total staff of the American subsidiary."' 0
One of the first inquiries is what attributes "all or substantially all" Japanese
nationals have that American citizens do not. Japanese nationals are likely to be
familiar with Japanese language, customs, and interpersonal relations. They per-
haps have insights into Japanese business practices, including knowledge of the
product line, the central management structures, and company operations. They
may fit in more easily and deal more effectively with the home office and the
personnel of other Japanese subsidiaries.
It is debatable whether Japanese nationals possess all these attributes;
whether some non-Japanese might possess more of them; and at what
level-executive, managerial, technical, or sales-these attributes are significant.
The burden of proving BFOQ as an affirmative defense lies on the employer
and, although it has been suggested that BFOQ should be presumed,195 the
Commission and the courts will more likely approach the question on a case-by-
case basis.
plication of the Bona Fide Occupational Qualification Defense, 22 ST. Louis U.L.J. 197, 218-26
(1978) (criticizing the Court in Dothard for upholding the BFOQ exception in the absence of
concrete evidence).
"' This sensitivity was perhaps presaged by the Commission's amicus curiae brief to the Fifth
Circuit in Spiess v. C. ltoh & Co. (Am.). The Commission raised the possibility that the BFOQ
exception would be "broad enough to encompass any rights that Japanese corporations legiti-
mately could assert under the Treaty." 643 F.2d at 361.
'" See Diaz v. Pan Am. World Airways, Inc., 442 F.2d at 388-89. In determining the "es-
sence" of the business, the Second Circuit emphasized that executive "positions" reasonably nec-
essary to the "successful operation" of the business would be considered. Avigliano, 638 F.2d at
559 (emphasis added). The Fifth Circuit emphasized the importance of "control." Spiess v. C.
Itoh & Co. (Am.), 643 F.2d at 360-61.
'" See Krause & Sekiguchi, supra note 81, at 389.
1" For example, in Sumitomo Shoji Kaisha, Ltd., one of Japan's largest trading companies,
some 40-45% of the New York staff were part of the rotating staff. Avagliano, 103 F.R.D. at
569. Other large trading companies indude C. Itoh & Co., Nichimen Co., Mitsubishi Corp.,
Nissho Iwai Co., Marubeni Corp., Toyo Menka Kaisha Ltd., Mitsui & Co., and Kanematsu-
Gosho Ltd. See Wiegner, Outward Bound, FoRms, July 4, 1983, at 96, 97.
19 See Note, Yankees Out of North America, supra note 143, at 249-53.
1986 / NEW LABOR RELATIONS
A second inquiry is whether discrimination based on these culture-based at-
tributes is "reasonably necessary" to the operation of the Japanese company's
business. Although precedent dealing with Japanese companies is lacking, the
following discussion and cases addressing other foreign companies may provide
some insight by way of analogy. In sex discrimination cases, courts repeatedly
have held that women may not be denied job opportunities based on inaccurate
stereotypes and misconceptions about the general abilities of women.19 8 If a
factual basis for discrimination exists, however, it may be upheld. For example,
the Commission recently held that an American employer operating extraterrito-
rially could discriminate on the basis of sex on account of a foreign country's
laws, customs, and refusal to grant an entry visa.199 The Commission cautioned,
however, that the "employer must have a current, authoritative, and factual
basis for its belief, and it must rely upon that belief in good faith. "200 In Kern
v, Dynalectron Corp.,0 1 a Texas federal court held that religion was a BFOQ for
pilots when the foreign laws of the host country provided that "non-Muslims
flying into Mecca," if caught, would be beheaded.2 2 A foreign multinational
employer operating in the United States may also assert by analogy that it is
necessary to adhere to its own customs and practices regarding citizenship, sex,
or religious discrimination.
A national origin BFOQ exception could exist if national origin closely corre-
lated with the legitimate needs of the business, including familiarity with busi-
ness operations and cultural skills.2 0 ' A Japanese employer's argument for a
BFOQ exception would seem strongest on business and cultural familiarity re-
quirements and weakest on pure citizenship because it stereotypes knowledge of
business and culture based on the accident of birth.
19s See, e.g., Rosenfeld v. Southern Pac. Co., 444 F.2d 1219 (9th Cir. 1971). Cf Rosen v.
Public Serv. Elec. & Gas Co., 328 F. Supp. 454 (D.N.J. 1970) (employer's pension plan could
not permit retirement at different ages and lengths of service for men and women), rev'd on other
groundr, 477 F.2d 90 (3d Cir. 1972).
1" 2 EMPL. PR~c. GUIDE (CCH) 1 6851 (July 16, 1985) (An American employer in a foreign
country denied employment to a female applicant for a job as an air traffic controller due to the
country's customs and laws regarding working women.). The Commission emphasized that it
will closely examine the facts of each case to determine whether the reasons given by the
employer satisfy the Commission's standards. However, it is the Commission's view that
the employer cannot rely upon mere conjecture upon the policies of the foreign country or
upon stereotypical views of the individual's class.
Id. 1 6851, at 7055. Although the case involved a "business necessity" test, it could easily have
involved a BFOQ defense if the employer proved that "all or substantially all" women could not
perform the task. See id. 6851, at 7055 n.2.
200 Id. 6851, at 7054.
20' 577 F. Supp. 1196 (N.D. Tex. 1983), affid, 746 F.2d 810 (8th Cir. 1984).
202 577 F. Supp. at 1201.
For a list of skills and traits which Japanese companies operating in the United States
require, see supra note 140.
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Other related case law has primarily involved attempts by American employ-
ers to use "customer preference" as a defense to national origin and sex discrim-
ination. These attempts generally have failed.2 ' Some BFOQ's, however, have
been found where foreign custom or laws limited a United States employer's
ability to refrain from discriminating for particular jobs that were located in a
foreign country.20 5 In addition, the Commission may be signaling that some
cases go beyond mere customer preference and involve foreign policies, customs,
practices, and law which might need to be accommodated for United States
employers operating abroad 0 0 and perhaps by analogy for multinationals oper-
ating in the United States.
Finally, a foreign employer may be able to use language skills as a BFOQ
defense to national origin discrimination. While an employer who attempts to
impose foreign language requirements may face legal obstacles, the law recog-
nizes that there may be legitimate business justifications for such discrimina-
tion."' 7 Certain jobs may entail continual contact with home offices or other
... See, e.g., Diaz v. Pan Am. World Airways, Inc., 442 F.2d 385 (rejecting as a defense the
preference of American airline customers to have women stewardesses); American Jewish Congress
v. Carter, 23 Misc. 2d 446, 190 N.Y.S.2d 218 (Sup. Ct. 1959) (rejecting as a BFOQ an Ameri-
can employer's attempt to placate a Saudi Arabian customer by not hiring women for its New
York office), modified, 10 A.D.2d 833, 199 N.Y.S.2d 157 (1960), afd, 9 N.Y.2d 223, 173
N.E.2d 788, 213 N.Y.S.2d 60 (1961).
Cf. Fernandez v. Wynn Oil Co., 653 F.2d 1273 (9th Cir. 1981). The Fernandez court held
that being male is not a BFOQ for a position in a company that does business in foreign coun-
tries where customers refuse to do business with females. Id. at 1276-77. The court, however,
found that sex was not a factor in the employer's refusal to promote the female employee. But see
Ward v. Westland Plastics, Inc., 651 F.2d 1266 (9th Cit. 1980). In Ward, the'customer, at the
last moment, requested that other females be prohibited from attending the business lunch. The
management, therefore, barred a female employee from attending. The court noted that, in this
situation, the actions of management were "not to accommodate a buyer's sexist preference," but
were merely "to avoid potential embarrassment to itself and to the individuals involved." Id. at
1269.
2o5 See, e.g., Kern v. Dynalectron Corp., 577 F. Supp. 1196 (religious BFOQ).
206 Cf. 2 EMPL PRAc. GUIDE (CCH) 6851 (July 16, 1985) (foreign laws and customs con-
sidered when hiring air traffic controller). But cf. 2 EMPL. PRAc. GUIDE (CCH) T 6857 (Sept. 16,
1985) (American citizens working for American companies abroad are protected by American
labor laws.).
'0o Similarly, courts have held that denial of employment based on the applicant's inability to
speak English, if job-related, is not "national origin" discrimination. See, e.g., Vasquez v. McAllen
Bag & Supply Co., 660 F.2d 686 (5th Cit. 1981) (English-speaking rule was based on a legiti-
mate business reason), cert. denied, 458 U.S. 1122 (1982); Frontera v. Sindell, 522 F.2d 1215
(6th Cir. 1975) (no violation of rights; state's requirement of English rationally related to legiti-
mate objective). The Commission guidelines permit employers to require that employees speak
only English at certain times, but only if "the rule is justified by business necessity." 29 C.F.R. §
1606.7 (1985). See generally Comment, Language Discrimination Under Title VII: The Silent
Right of National Origin Discrimination, 15 J. MAR. L. REv. 667 (1982) (discussing language
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foreign subsidiaries and suppliers and, therefore, may require a grasp of foreign
language. Whether employers can use national origin or citizenship to screen for
language facility depends on the employer's ability to provide a convincing sta-
tistical basis for its conclusion.
The BFOQ defense raises two "agenda items" for future resolution. First,
should foreign companies operating in the United States be allowed to use their
own business practices and customs as a basis for preferring home country em-
ployees? In resolving this policy issue, American decision-makers must consider
whether, without such an exception, traditional and unique Japanese business
practices and their efficient and profitable United States enterprises will "wither
and die" and whether Japanese trade and direct investment in the United
States may also be affected.
Second, what are the parameters of the BFOQ defense? Will the breadth of
the exception indude only national origin differentiation and exclude sex, race,
and religion grounds for unlawful discrimination? Will it include managerial,
supervisory and executive personnel as well as lower level executives and special-
ists or only those in the higher echelon? Finally, what level of proof will be
required to show the relationship of a BFOQ to the various skills?
b. Business Necessity Defense
The judicially created "business necessity" defense 08 permits intentional or
neutral discrimination when necessary for a safe and efficient operation of the
business and when no reasonable alternatives are available.2 0 9 There is no au-
thoritative case law involving foreign multinationals in the United States and
their use of this defense.
Discrimination by foreign multinationals based solely on citizenship probably
will not be upheld under this defense because such discrimination likely will be
seen merely as a means of using stereotypes to indirectly obtain business and
cultural familiarity. The defense of "business necessity" probably will also fail
because there are reasonable alternatives to identify job skills, such as job tests
and interviews. For example, a Japanese language requirement might be neces-
sary to the business because employees must properly communicate with the
home office, 10 but Americans as well as Japanese could meet this requirement.
requirements and the BFOQ and business necessity defenses).
.0. Griggs v. Duke Power Co., 401 U.S. at 431-32.
'" See Dothard v. Rawlinson, 433 U.S. at 331 n. 14; Comment, The Business Necessity Defense
to Disparate-Impact Liability Under Title VII, 46 U. CHI. L. REv. 911 (1979). See also Leftwich
v. United States Steel Corp., 470 F. Supp. 758, 765 (W.D. Pa. 1979) ("Good business manage-
ment or job efficiency are recognized defenses to Title VII claims" and may be supported by proof
of the employee's excessive errors and tardiness.).
10 See Comment, Language Discrimination, supra note 207, at 687-91. Cf 29 C.F.R. S
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Therefore, foreign language proficiency could be achieved without a citizenship
requirement by adequate testing."1 '
The foreign employer is more likely to prevail if job requirements necessitate
familiarity with foreign business, managerial, and cultural practices and if the
resulting adverse impact on American citizens from its selection of a large per-
centage of foreign nationals is purely incidental, without reasonable alternatives.
It has been argued that the differences between Japanese and American cultures
require Japanese trading companies to hire Japanese nationals or face the high
costs that accompany the training of American applicants. Japanese nationals
come equipped with the knowledge of the structure and needs of trading com-
panies; Americans do not.2
12
A possible weakness in the business necessity defense could be the apparent
absence of the first part of the requirement that the exclusion be reasonably
necessary to the "safe and efficient" operation of the business. While increased
efficiency is almost always considered, safety seems to be displaced by the de-
sired goal of "better chance for profitability."
Several "agenda items" regarding the business necessity test await resolution.
It is undear for what category of employees the defense is valid and whether it
shields discrimination based just on national origin and not consequential dis-
crimination based on other factors, such as sex. In addition, it remains to be
seen whether training American workers is a reasonable alternative and whether
other equally effective employment practices with fewer discriminatory effects
exist. Some of these issues are presently being tested in Avagliano v. Sumitomo
Shoji America, Inc."'3 The employer had referred to personnel assigned from the
Japanese parent to the American subsidiary as "rotating staff' and to local em-
1606.7 (1985) (Speak-English-only rules may be allowed if there is a "business necessity."). But
cf Saucedo v. Brothers Well Serv., Inc., 464 F. Supp. 919 (S.D. Tex. 1979) (Absent "business
necessity," rules requiring that only English be spoken are impermissible.).
al Arguably under a BFOQ analysis "all or substantially all" United States citizens may not
meet a language proficiency requirement. Under a "business necessity" test, however, reasonable
alternatives dearly exist to determine such proficiency and a citizenship requirement probably
would fail.
ala It has been noted that:
Japanese citizenship can easily constitute a business necessity in a factual setting such as
that present in Sumitomo. The extensive cultural differences between Japanese society and
American society dictate that in any liason [sic] between the two, the parties must have a
strong working knowledge of how both cultures operate. The structure of the trading
company dictates such a liason [sic], and Japanese college graduates have been educated in
how to handle the differences. Few potential American applicants have had this extensive
training. The costs of the process are borne by the trading company, which has a vested
interest and expectation in retaining the employee.
Lansing & Palmer, Sumitomo Shoji v. Avagliano: Sayonara to Japanese Employment Practices in
Conflict with Title VII, 28 ST. LOUIS U.L.J. 153, 167 (1984).
a1 103 F.R.D. 562 (S.D.N.Y. 1984).
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ployees as "non-rotating staff.'" ' The rotating staff was further categorized as
employees with "titles" and "general" employees.2 15 Plaintiffs have indicated
they will argue "that even if a business necessity defense could be established as
to relatively high echelon positions at Sumitomo, there could be no business
necessity defense for positions filled by Japanese nationals listed as general
employees. "2"
B. Labor-Management Relations
1. Developing Agenda Items: Japan in the United States
The form of foreign direct investment in the United States and the organiza-
tion of the foreign multinational are critical in determining the types of labor
management issues. Foreign companies operating in the United States usually
establish United States-based affiliates, often through locally incorporated sub-
sidiaries or branch offices. More companies, especially manufacturing industries,
are beginning to form joint ventures with American companies to share techno-
logical and marketing advantages.""7 Sometimes a new or merged company re-
sults from a "buyout or takeover" of an already existing American company.
Under United States labor law, this may place the foreign employer under a
legal obligation to recognize and bargain with an existing union in the acquired
company.
Multinational corporations often organize their personnel in a way that re-
flects their home country experience. In this way, the foreign employer, particu-
larly the Japanese, often hopes to retain control over the labor force and attain a
level of productivity similar to that reached in the home country. Some Ameri-
can labor unions have interpreted these efforts as anti-union which, if true,
could be unlawful.
The foreign employer's adaptation of the major features of its labor relations
emphasizing employer-employee cooperation raises legal issues under the Na-
tional Labor Relations Act (Act)'" in that these practices may interfere with
rights of employees to establish an independent labor union. 1 9 Likewise, when
American companies seek to emulate or improve upon these foreign approaches
214 Id. at 569.
216 Id.
216 Id.
21 Japan's Direct Investment, supra note 1, at 13.
218 29 U.S.C. S 151-169 (1982).
219 At times, the equal employment opportunity and labor relations laws may be triggered
simultaneously. For example, in one case it was alleged that a foreign employer, a Kawasaki
subsidiary in Georgia, had replaced American employees with Korean nationals during a union
organizational drive. Bullard v. Omni Ga., Inc., 640 F.2d 632 (5th Cir. 1981).
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to labor relations and utilize them in United States companies similar legal
issues can arise.
While Japanese and American labor laws appear similar, the genesis was
different. American labor after much social struggle "won" protections afforded
by the Act; the Japanese workers to some extent were "given" their protections
after World War II, partially to counterbalance the overwhelming power of the
successful large intra-industry combines (zaibatsu)."' The evolvement of each
labor law has differed due to "cross-cultural differences relative to predisposi-
tions toward or against conflict or cooperation. '
The key to Japanese success in industrial relations is often touted as the high
degree of cooperation between labor and management.22 2 The Japanese system
of shared responsibility and decision-making is exemplified by supervisors be-
low the level of section chiefs (kacho) who often serve as "working foremen"
sharing not only the workload but also some of the supervisory powers. It is
also not uncommon for former union leaders to reach high level executive posi-
tions. The effect of this is "that Japanese unions have an abundance of white-
collar and supervisory members, from among whom come a disproportionate
number of the leaders.''223 Furthermore, in Japan
[t)here is a hierarchical split between upper and lower management. Only the
section chief (kacho) is dearly excluded as a supervisor under Japanese labor law.
Those just below the kacho level, although they are supervisors or managerial
employees and thus excluded in the United States, are protected by the Trade
Union Law.
2 2 4
Additionally, Japanese employers have come to expect and rely on widespread
use of joint employer-employee committees, consensus decision-making, and
sharing of information with one or several unions as successful methods of ob-
taining cooperation and increasing productivity.2
By contrast, American unions often seek a course independent from the em-
ployer which may work against the creation and use of more cooperative mod-
els. There is a traditional sense of "us versus them," and the union often finds
itself in an adversarial role in order to obtain benefits from the employer. Con-
sistent with this, there is a dearer line of demarcation between supervisors and
220 See W. Gout, supra note 31, at 18.
21 Duff, supra note 41, at 639.
22 See supra text accompanying notes 20-69.
22S W. GOULD, supra note 31, at 4. See R. CLARK, THE JAPANESE COMPANY 218 (1979)
(sociological study of a Japanese company showing that "the union was under the control of older
men, usually of the team leader rank").
224 W. GouLD, supra note 31, at 143 (emphasis original).
22 See generally Worker Participation, supra note 29, at 51-63 (discussing Japanese system of
joint consultation).
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employees. Supervisors usually are not protected by the Act, 2 and their in-
volvement in the union's organization may constitute a violation of the Act. 2
In the United States, an employer who too closely cooperates with a joint
employer-employee committee and who shares information and otherwise
"deals" with the committee on bargainable subjects in a way that "by-passes"
the exclusive bargaining agent or who becomes too deeply involved in the "la-
bor organization" may be in violation of the Act.22 8 This may surprise some
Japanese employers since they have no "exclusivity" doctrine and can have
more than one union in the plant at the same time representing similar types of
employees.
American labor unions may perceive this Japanese cooperative approach as
paternalistic and anti-union. They argue that an employer's decision to hire
workers who will fit in and refusal to quickly "recognize" a labor union for
bargaining purposes are indicia of an anti-union attitude. To the extent such an
attitude can be proven, it may be evidence of discriminatory intent against
employees' union activities in violation of the Act.2 9 Japanese employers oper-
ating in the United States may find that if they attempt to use traditional
managerial and industrial relations approaches, they face not only union resis-
tance but also legal difficulties.
In addition, Japanese employers are not familiar with American-style "eco-
nomic warfare." They are only accustomed to occasional confrontations with
unions-such as the annual Spring Offensive (shunto) when industry-wide wage
guidelines are negotiated through collective action-and an occasional strike of
very short duration which is often intended to embarrass, not economically
harm, the employer.2 "' Professor Tadashi Hanami has described the Japanese
strike as follows:
Most of the Japanese strikes are not strikes in the Western sense. Strike is a
means of protest, or more precisely, it is the only means of showing [the Japanese
workers'] will. When they go on strike, they do not mean that they will never
return to their jobs until they are satisfied or completely defeated. Rather, some-
times they first go on strike and then start to bargain. Employers also start to
228 29 U.S.C. § 152(3), (11) (1982). See Parker-Robb Chevrolet, Inc., 262 N.L.R.B. 402
(1982) (supervisor who actively participates in a union is not protected under the Act), affid, 711
F.2d 383 (D.C. Cir. 1983).
227 29 U.S.C. S 158(a)(2) (1982) (unfair labor practices by employer).
228 Id. S 158(a).
229 Id. § 158(a)(1), (3). It has been observed that "[rhe Japanese style of cooperation may
indeed take on some of the characteristics of subordination, a subordination that involves a pater-
nalism culturally alien to America. That is not an argument against promoting cooperation as a
more significant element in the labor-management relationship, however." W. GOULD, supra note
31, at 99.
220 See T. HANAMI, rupra note 23, at 94-97, 152-54.
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bargain seriously only after the union carries out some short-term strikes and
shows how serious they are. 23'
In an American strike the parties "proceed from contrary and to an extent
antagonistic viewpoints and concepts of self interest. .... The presence of eco-
nomic weapons in reserve, and their actual exercise on occasion by the parties, is
part and parcel of the [American] system. ... "'
As Japanese companies in the United States deal with American labor unions
and as disputes arise, the cooperative and conflict-oriented traditions will inevi-
tably dash. Such a dash, however, can be managed if common sense and cul-
tural sensitivity direct the parties' actions. The Japanese in the United States
must recognize and deal with the American labor phenomenon of "symbolic
conflict," the historically supported concept that "American unions must have
conflict to survive; if no legitimate issues of contention exist, unions will create
issues.''233 American managers and unions bargaining with Japanese ownership
must work to replace symbolic conflict with cooperation."3 4
2. Current Legal Implications of Replacing "Conflict" with "Cooperation" in the
Employment Relationship
a. "Supervisors" and "Managerial" Employees
The National Labor Relations Act grants employees the right to unionize and
protects them against unfair labor practices.23  The initial requirement under
the Act is that one must be an "employee" to be accorded any of its benefits.23 '
231 W. GOULD, supra note 31, at 14 (footnote omitted) (quoting Hanami, The Characteristics
of Labor Disputes and Their Settlement in Japan, in SOcIAL AND CULTURAL BACKGROUND OF
LABOR-MANAGEMENT RELATIONS IN ASIAN CouNTags 209 (Proceedings of the 1971 Asian Re-
gional Conference on Industrial Relations)).
232 NLRB v. Insurarce Agents' Int'l Union, 361 U.S. 477, 488-89 (1960) (In holding that
good faith negotiations can take place during an economic strike, the Court described the "battle-
field" and the anomaly of the United States system.).
... Duff, supra note 41, at 638 (emphasis original).
2"' Duff had the following advice for American management and labor:
American managers reporting to Japanese superiors and American unions bargaining in
situations where management positions are dictated by Japanese ownership might do well
to adjust their bargaining behavior to come more in line with Japanese processes. Indeed it
may well be profitable to all concerned to consider replacing symbolic conflict with
cooperation.
id.
a'3 29 U.S.C. 157 (1982).
236 ld. § 15263).
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The definition of "employee" has been held to include nonresident aliens."'
The primary "agenda item" is the manner in which the law treats "supervi-
sors" and "managerial" employees. This is of special importance in the case of
"working foremen" and because of the over-abundance of managerial employ-
ees in multinational companies operating in the United States.
The definition of "supervisor" is significant because the Act specifically ex-
cludes supervisory employees who by exercise of independent judgment have
the authority to determine or otherwise effectively recommend the hiring and
firing of employees."3 8 The National Labor Relations Board (Board) recently
confirmed this exclusion when it upheld an employer's dismissal of a supervisor
for union activities even though the dismissal was part of a pattern of unlawful
conduct against employees who were protected by the Act. 3 9 The question of
who is a supervisor is also important because, to the extent supervisors become
involved within the labor union at the employer's premises, the employer could
be "interfering" with other employees' rights and "dominating" the labor
union in violation of section 8(a)(1) and (2) of the Act.
The line between supervisory and non-supervisory employees is blurred be-
cause Japanese and some American employers have begun giving "supervisors"
more on-line responsibilities similar to other "employees," and allowing other
employees to exercise increased shared supervisory responsibilities.24 Whether
the line has been crossed must be resolved on a factual basis depending on the
actual authority the individuals possess.
"Managerial" employees also have been excluded from the Act's protection.
This is a non-statutory, Board-created exclusion and has been upheld by the
United States Supreme Court."4 Managerial employees are ones
who formulate and effectuate management policies by expressing and making
operative the decisions of their employer, and those who have discretion in the
performance of their jobs independent of their employer's established policy.
. . . [M]anagerial status is not conferred upon rank-and-file workers, or upon
those who perform routinely, but rather is reserved for those in executive-type
237 See, e.g., NLRB v. Actors' Equity Ass'n, 644 F.2d 939, 941 (2d Cir. 1981) ("Nothing in
the terms or construction of the [Act) limits the meaning of the word 'employees' to American
citizens or permanent residents."). Illegal aliens have also been held to be covered. NLRB v.
Apollo Tire Co., 604 F.2d 1180 (9th Cir. 1979).
'88 The term "supervisor" is defined as "any individual having authority, in the interest of the
employer, to hire. . .discharge. . or effectively to recommend such action." 29 U.S.C. S
152(11) (1982). The term "employer" includes "any person acting as an agent of an employer,
directly or indirectly." Id. S 152(2).
230 Parker-Robb Chevrolet, Inc., 262 N.L.R.B. at 402-04.
240 For discussion of case law on supervisory status, see Note, The NLRB and Supervisory
Status: An Explanation of Inconsistent Results, 94 HARv. L. REV. 1713 (1981).
"" NLRB v. Bell Aerospace Co., 416 U.S. 267 (1974).
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positions, those who are closely aligned with management as true representatives
of management.2
42
The reason for this exclusion is that managerial employees are, in effect, the
employer. To permit them labor bargaining rights would be to create a conflict
of interest not intended by the law. This category has the potential to be large
and subject to some manipulation by an employer who by adroit job assign-
ment might attempt to make employees "managerial" to exclude the employer
from the prohibitions of the Act vis-a-vis the employees as well as removing
rights from those employees.
In NLRB v. Yeshiva University, 4" the United States Supreme Court applied
the managerial exclusion rule to a university faculty which the Board deter-
mined consisted of managerial employees because of the degree of control it
exerted over working conditions. It seems that this decision fails to grant proper
recognition to and encourage the union's role not only to confront but also to
cooperate with management and likely needs re-examination by the Board and
the courts, especially in light of the increasing reliance on cooperative labor-
management programs in the United States. The Yeshiva case and the manage-
rial exclusion rule are of particular importance to Japanese enterprises operating
in the United States because they retain significant numbers of management
employees and utilize the traditional Japanese management practices of employ-
ing working supervisors and sharing their authority for decisions among various
levels of the work force. It remains to be seen how far down the Japanese
company's hierarchical ladder the Board will find "managerial" employees. 44
b. Joint Employer-Employee "Committees"
The recent growth of employee participation plans implemented by employ-
ers, employees, and unions indicates a recognition of the advantages of changing
labor-management relations from postures of conflict to positions of cooperation.
Reasons for implementing such plans include improved work environment and
worker satisfaction, as well as increased efficiency and productivity.245 In addi-
242 General Dynamics Corp., Convair Aerospace Div. San Diego Operations, 213 N.L.R.B.
851, 857 (1974) (footnote omitted).
243 444 U.S. 672 (1980).
244 Of less statistical impact is the exclusion from collective bargaining of nonmanagerial "con-
fidential" employees who are engaged in the employer's labor relations functions. NLRB v. Hen-
dricks County Rural Elec. Membership Corp., 454 U.S. 170 (1981) (approving the Board's labor
nexus test to determine whether a "confidential" employee should be excluded).
145 See generally Ackoff & Deane, supra note 84, at 241-45 (study of ALCOA's quality of
worklife and trust and cooperation programs). There is some argument, however, that the price of
cooperation and increased productivity may be the corresponding de-emphasis of individualism
1986 / NEW LABOR RELATIONS
tion, they have obvious potential for use by some employers as an alternative to
a union work environment.
Joint employer-employee committees and programs are increasingly pervasive
in the United States not only with foreign multinational companies, but also
with American companies. These committees and programs include quality-of-
work-life programs, safety committees, suggestion committees, and committees
with a broader mandate to discuss and resolve problems related to production
and working conditions. Broader committees concern themselves with produc-
tion standards, product quality, job and product improvement methods, work
assignment, market projections, safety equipment, automation effects, and other
traditionally "management" matters. The exact composition of the committees
varies, but they inevitably include management personnel, sometimes as a ma-
jority, and non-management employees. While the committees usually work to
reach an agreement, their actual utility and power come in making recommen-
dations to the employer.
Joint consultation committees in Japan and the United States are not limited
to non-union employers. In Japan, it is reported that:
Collective bargaining at the enterprise level through joint consultation is the
most popular form of worker participation at present. This form of worker partic-
ipation aims at efficiency and productivity because it deals with the introduction
of new machinery, production plans, and the like, and it also is concerned with
how job security may be affected by technological change. Improvements in the
quality of work life are also handled by this form of worker participation because
it deals with terms and conditions of employment as issues of joint consultation
in collective bargaining at the enterprise level."'
Japanese employers in the United States also have been successful in using joint
consultation in a unionized setting. 47 For example, in 1970, Sanyo of Japan
took over a failing United States electronics firm and immediately obtained
union input on improving quality and productivity. The company thereafter
doubled its productivity and tripled its work force. Observers attribute much of
this success to the joint efforts of union and management.2 48 Legal issues under
and resulting diminution of choice and quality of life.
148 Worker Participation, supra note 29, at 53.
247 One commentator has stated that "(clontrary to conventional wisdom, the Japanese style of
management is not limited to non-union environments. In fact, there are a number of instances in
which Japanese concerns acquired unionized, but unprofitable, American firms and turned them
around by eliciting union cooperation." Tsurumi, supra note 12, at 269. See Sockell, The Legality
of Employee Participation Programs in Unionized Firms, 37 INDUS. & LAB. REL. REV. 541 (1984)
(discussing the legality under the Act of joint participation programs that co-exist with American
unions).
"48 See, e.g., Tsurumi, supra note 12, at 269-70. "As Sanyo learned, unionized workers are
University of Hawaii Law Review / Vol. 8:261
American labor laws will arise regardless of whether these joint consultation
approaches are in union or non-union settings or whether they are used by
Japanese or American employers.
(1) Labor Organization
The "agenda item" discussed here is whether a joint employer-employee
committee is a "labor organization" under the National Labor Relations Act.
This is important because under section 8(a)(2) of the Act an employer may not
"dominate or interfere with the formation or administration of any labor organi-
zation or contribute financial or other support to it."""9 Section 2(5) of the Act
defines a "labor organization" as "any organization of any kind, or any agency
or employee representation committee or plan, in which employees participate
and which exists for the purpose, in whole or in part, of dealing with employers
concerning grievances, labor disputes, wages, rates of pay, hours of employment,
or conditions of work."1
2 50
The purpose of the law was to prevent an employer from getting so involved
with an employee organization as to establish a "company union." More specifi-
cally, the law sought to prevent a collective bargaining setting in which the
employer would in effect be sitting at the bargaining table conducting a collo-
quy with itself. The law, however, did not prevent employer-employee interac-
tion and relations.2 5 '
In NLRB v. Cabot Carbon Co.,2 52 the United States Supreme Court held that
a committee which was set up by the employer with elected employee repre-
sentatives and which dealt with grievances, labor disputes, wages, rates of pay,
and conditions of work was a "labor organization."25' The Court considered
three factors: the structure of the organization, the subject matter with which it
often well positioned to join in decisionmaking processes and quality control programs precisely
because of the job protection provided by unionization." Id. at 270.
249 29 U.S.C. S 158(a)(2) (1982) (emphasis added). See infra text accompanying notes 260-
79 for a discussion of domination.
250 29 U.S.C. S 152(5) (1982).
251 Senator Wagner, the sponsor of the law, commented that:
Nothing in the bill prevents employers from maintaining free and direct relations with
their workers. ... The only prohibition is against the sham or dummy union which is
dominated by the employer, which is supported by the employer, which cannot change its
rules or regulations without his consent, and which cannot live except by the grace of the
employer's whims.
79 CONG. REc. 2371-72 (1935). See also Feldman & Steinberg, Employee-Management Committees
and the Labor Management Relations Act of 1947, 35 TuL. L. REV. 365, 376-85 (1961) (discuss-
ing the legislative history of the Act).
252 360 U.S. 203 (1959).
258 Id. at 213.
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dealt, and whether it was "dealing with" the employer.254 The Court held that
almost any formal or informal employee entity would qualify and that the en-
tity's concern with only one of the subject matters in section 2(5) would be
sufficient. Under section 2(5), "dealing" was not synonymous with "bargain-
ing" but was larger and encompassed discussions and the proposal of
recommendations. 5
The Board generally has followed Cabot.2 " The most noteworthy exceptions
are court decisions. In the leading case of NLRB v. Streamway Division of the
Scott & Fetzer Co.,257 the Sixth Circuit Court of Appeals held that an employee
committee consisting of employees who served on a rotating basis, who were
not intended to be representative of other employees, and who met with man-
agement to discuss company operations on a regular basis, was not "dealing"
with the employer. 5 8 The court noted that Cabot should not "be read so
broadly as to call any group discussing issues related to employment a labor
organization."2
59
The current rule of law is that employee organizations and many of the joint
consultation committees generally are "labor organizations" under the Act. As
can be seen from Scott & Fetzer, however, such a determination will depend on
the facts of each case.
(2) Employer Domination, Interference, or Support
The next "agenda item" is the degree to which an employer may get in-
volved with a labor organization. More specifically, the issue is the amount of
cooperation an employer may extend before it "dominates or interferes" with
the formation or administration of the labor organization or otherwise unlaw-
25 Id. at 213-18.
115 Id. at 211. See NLRB v. Ampex Corp., 442 F.2d 82, 84 (7th Cir.) (section 2(5) has been
"broadly construed"), cert. denied, 404 U.S. 939 (1971).
'" But see General Foods Corp., 231 N.L.R.B. 1232 (1977) (teams of employees administer-
ing job assignments and deciding overtime are not labor organizations); Sparks Nugget, Inc., 230
N.L.R.B. 275 (1977) (employee council acted only in an adjudicatory function in grievances),
modified sub nom. NLRB v. Silver Spur Casino, 623 F.2d 571 (9th Cit. 1980), cert. denied, 451
U.S. 906 (1981).
.67 691 F.2d 288 (6th Cit. 1982).
258 Id. at 291-95.
... Id. at 294. Also important to the court was the fact that there was no evidence that anti-
union animus existed and that the employees' free choice seemed best served by this vehicle (that
union had twice been defeated in elections). For a critical analysis of this approach, see Note,
Collective Bargaining as an Industrial System: An Argument Against Judicial Revision of Section
8(a)(2) of the National Labor Relations Act, 96 HARV. L. REv. 1662, 1668-72 (1983). See also
Hogler, Employee Involvement Programs and NIRB v. Scott & Fetzer Co.: The Developing Interpre-
tation of Section 8(a)(2), 35 LAB. .J. 21 (1984).
University of Hawaii Law Review / Vol. 8:261
fully supports the organization in violation of section 8(a)(2) of the Act. The
Board has emphasized that it will strictly construe the Act and find a violation
even when there is evidence of potential control."' It has found employer "as-
sistance and support" unlawful when the employer provided the labor organiza-
tion with facilities or other compensation. e6 The Board has also found viola-
tions when the employer sets up the employee committee, designates its
members, or sets or controls the agenda, and the courts have agreed.2 6 2
The number of "managerial" or "supervisory" employees who are on the
committee or otherwise involved in its establishment or administration is im-
portant. The more involved such employees are, the more likely a violation will
be found. Also of significance are the numbers of "working foremen," for if
they are considered supervisors, their involvement with labor organizations can
taint the validity of the organization and render the employer liable under sec-
tion 8(a)(2) of the Act.
Lawful employer-employee cooperation, however, is possible.26 3 In NLRB v.
Northeastern University,2 " the First Circuit Court of Appeals held that the
Board should apply a standard of actual, not potential, domination in section
8(a)(2) cases.2 6 5 The court rejected the Board's finding of a violation where an
employer had "cooperated" with an employee committee by appointing part of
the group and providing facilities and supplies.26 6 In Chicago Rawhide Manu-
facturing Co. v. NLRB, 2e the Seventh Circuit Court of Appeals also refused to
enforce the Board's finding of a section 8(a)(2) violation, holding that actual
domination was required in domination cases.268 The court concluded that
"[clooperation only assists the employees. . .in carrying out the independent
intentions.' '29 Thus, when the employer helped establish a joint consultation
260 See Note, New Standards for Domination and Support Under Section 8(a)(2), 82 YALE L.J.
510, 511-15 (1973) (discussing the traditional posture of the Board to find per se violation).
261 See, e.g., Homemaker Shops, Inc., 261 N.L.R.B. 441 (1982).
2e2 See NLRB v. Fremont Mfg. Co., 558 F.2d 889 (8th Cir. 1977) (holding that employer's
unilateral creation of a progress team was unlawful domination and interference); NLRB v. Am-
pex Corp., 442 F.2d 82 (ruling that a communications committee was a labor organization domi-
nated by the employer).
263 See generally Schmidman & Keller, Employee Participation Plans as Section 8(a)(2) Viola-
tions, 35 LAB. L.J. 772, 774-75 (1984) (discussing recent Board and court cases allowing more
employer-employee cooperation); Schurgin, The Limits of Organized Employer-Employee Relations
in Non-Union Facilities; Some New Evidence of Flexihility, 57 CHI.-KENT L. REV. 615 (1981)
(recognizing a potential shift in the Board's attitude which could allow more management-em-
ployee relations).
26 601 F.2d 1208 (1st Cir. 1979).
265 Id. at 1213.
266 Id. at 1214-16.
267 221 F.2d 165 (7th Cir. 1955).
8 Id. at 167-68.
269 Id. at 167.
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committee that met during working hours and contributed to the committee's
recreation fund, it was "not intending. . .to coerce or influence the employees'
choice of bargaining representative." ' °
The Ninth Circuit Court of Appeals in Hertzka & Knowles v. NLRB"" also
upheld the test of actual domination, holding that a joint committee which
considered employment issues was not dominated by the employer. 27 ' The
court held that the employees merely had been exercising their free choice in
establishing and maintaining such a committee and had been satisfied with
it.2 7 3 The court noted two additional points. First, employees should be free to
allow management partners to serve on the committees even if this results in
"weaker" bargaining than under a formal union setting.2 74 Second, the court
noted that
[flor us to condemn this organization would mark approval of a purely adversial
[sic] model of labor relations. Where a cooperative arrangement reflects a choice
freely arrived at and where the organization is capable of being a meaningful
avenue for the expression of employee wishes, we find it unobjectionable under
the Act. 275
Therefore, there is a growing body of largely court-made law which permits
greater latitude and more cooperation in employer-employee joint consultation
committees. Absent evidence that the employer is actually interfering or domi-
nating the labor organization, and under the right economic conditions, the law
may continue to be redirected toward permitting employer-employee coopera-
tion.2 7 6 Three issues remain: (1) whether the entity was freely chosen by em-
270 Id. at 170.
1 503 F.2d 625 (9th Cir. 1974), cert. denied, 423 U.S. 875 (1975).
m, 503 F.2d at 630-31.
273 Id. at 631.
'" The court noted that:
The question essentially comes down to the significance of having management partners
on the committees. True this may mean bargaining is "weaker" than if there were a
formally organized union. Yet this feature too was chosen by the employees, and it is one
with which, for all the record shows, they are not dissatisfied.
Id.
275 Id. (emphasis added).
71 See W. GouwD, supra note 31, at 99 (arguing that although the Japanese system may have
"characteristics of subordination," cooperation should be encouraged); Jackson, An Alternative to
Unionization and the Wholly Unorganized Shop: A Legal Basis for Sanctioning Joint Employer-Em-
ployee Committees and Increasing Employee Free Choice, 28 SYRACUSE L. REv. 809, 822-45 (1977)
(discussing the Board's shift toward emphasizing employee free choice and recognizing changes in
the American labor climate); Schmidman & Keller, supra note 263, at 774-75; Schurgin, supra
note 263, at 623-31.
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ployees, 27 (2) whether employees remain satisfied with it,"' and (3) whether
the committees were operating in an anti-union environment.
At the same time, the Board and courts should be cautious that such cooper-
ative approaches are not used as anti-union devices by sophisticated employers.
A warning has been sounded:
Except in blatant cases, antiunion animus is difficult to prove. Managers are
increasingly sophisticated and subtle in their strategies to keep unions out. The
publicly stated goals of employee participation plans are often mere gloss and
state only a portion of the intended goals. No informed manager will openly
reveal that an important goal of an employee participation plan is to weaken
existing unions or to keep employees from unionizing. Cases involving less direct
evidence of motive are often found not to violate the Act." 9
(3) By-Passing the Exclusive Representative
The legal implications of establishing a joint consultation committee are
manageable if the employer and union cooperate. Unions often see these joint
approaches as enhancing their influence and responsibilities. For example, a
union has no right under the Act to bargain over non-mandatory subjects; s"
therefore, much information relating to productivity and managerial decisions
affecting plant operations remains unavailable.2 "' If the employer and union
agree to cooperate, however, both parties may deal with all of these matters in
addition to the usual bargaining opportunities guaranteed under the Act. If a
union does not wish to cooperate with the employer in joint consultation pro-
grams, the employer may decide non-mandatory matters without the union's
input or "blessing."
Problems could arise in this setting because the Board-certified union is the
exdusive representative of the employees. The employer must deal (bargain)
only with that "labor organization" and not with other "labor organizations,"
including joint consultation committees, over mandatory subjects of bargaining
or be in violation of the Act. 8 ' The "agenda items" discussed in this section
277 Hertzka, 503 F.2d at 631. The courts have been criticized for their lack of critical analysis
or strict evidence requirements on this issue. See, e.g., Schmidman & Keller, supra note 263, at
778.
78 Hertzka, 503 F.2d at 631.
m Schmidman & Keller, supra note 263, at 778.
280 29 U.S.C. § 158(d) (1982).
281 See, e.g., Detroit Edison Co. v. NLRB, 440 U.S. 301, 317-20 (1979) (company's refusal
to turn over to the union individual employee test results without the employee's consent did not
violate the statutory good faith obligation).
282 29 U.S.C. § 159(a) (1982). See Schatzki, Majority Rule, Exclusive Representation, and the
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are the conditions under which the employer, in a unionized setting, may prop-
erly deal with a joint committee on bargainable items without "by-passing" the
exclusive representative. The "by-passing" problem is allayed when the union is
also the joint committee, but the issue of section 8(a)(2) domination remains.
Unlike American labor law, Japanese law lacks the "exclusivity" principle.
One author has described the Japanese system as follows:
Under Japanese law, all bona fide unions have the right to bargain, and em-
ployers must bargain with all bona fide unions. . . .Conspicuous by its absence
is any notion of a single union for all the employees of a plant. As a practical
matter, employers must bargain with majority and minority unions.'" 3
Thus, Japanese employers operating under American law must be wary in
"dealing" with joint consultation "labor organizations" on mandatory subjects
of bargaining in a unionized setting. " '
As Japanese and American employers move into new dimensions of employer
and employee joint cooperation and as dear lines between management and
workers become blurred, employers and employees must resolve the following
issues in light of new Japanese-American business dealings: (1) What is a "la-
bor organization"? (2) When does excessive and unlawful employer involve-
ment occur in joint participation programs? (3) When and to what extent may
an employer deal with a joint consultation committee to the exclusion of a
certified bargaining representative?
c. Unionization and Bargaining Obligations
(1) Unionization
There seems to be a prevailing stereotype that Japanese employers operating
in the United States are anti-union and tend to resist unionization whenever
possible in order to utilize their own successful personnel systems.2 85 Statistics
and studies show that this may not be true, at least not to a greater extent than
American employers. " 6 As of 1980, the unionization rate in the United States
Interests of Individual Workers: Should Exclusivity Be Abolished?, 123 U. PA. L. REv. 897, 897-
919 (1975).
',' Duff, supra note 41, at 633 (emphasis original).
284 See 29 U.S.C. SS 158(a)(5), 159(a) (1982).
28. See Kujawa Case Study, supra note 71, at 10; Marett, supra note 77, at 245-50.
86 As a recent study comparing Japanese subsidiaries in the United States with American
firms concluded:
Managements at the majority of the Japanese subsidiaries preferred a non-union envi-
ronment. They stated they wanted to be free to manage and to innovate at the shop level.
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was 24.5%, whereas United States-based Japanese companies had a rate of
22.7%.287
Surveys have also dispelled the popular stereotype that Japanese plants are
most often placed in non-union, "right-to-work" areas of the United States. In
fact, these plants are dispersed in many locations.2 88 One study concluded that:
True, most of the [Japanese] subsidiaries don't want a union relationship. But
their location decisions subjugate this preference to other concerns, as do their
entry decisions that include a takeover of a unionized firm. Also, where a union
relationship exists, the Japanese seem to be able to work with it to their own
satisfaction. They appear to be "environmental takers" in their union related
matters.
2 8 9
The Japanese approach to labor relations presents an alternative to the tradi-
tional American adversarial system. Although Japanese employers attempt to
maximize managerial control where they can, the Japanese approach is not nec-
essarily incompatible with unionization. 9 ' The difference between Japanese and
American employers lies in their perceptions of "managerial control": the Japa-
nese see it as involving a greater degree of employee participation. Whether
American employees view the Japanese perception as anti-union or merely dif-
ferent will be reflected in large part by the success or failure of the unionization
drives.
The Act prohibits employers, as well as unions, from interfering 29' with or
discriminating29  against employees because they engage in or support union
While the origin of this preference may in these cases be Japanese, the position is certainly
not distinctively Japanese. The majority of the American and foreign firms expressed simi-
lar views for similar reasons.
Kujawa Case Study, Fupra note 71, at 10. "The data also suggest, however, that the U.S. firms
were much more aggressive in their dealings with unions than were the Japanese subisidiaries."
id. at 12.
287 Marett, supra note 77, at 247 & n.20 (citing Japan Trade Center/New York, U.S.-Japan
Trade Update 5 (1982) (Japan External Trade Organization study)). In the manufacturing indus-
try, it was estimated in 1983 that about one-fourth of some 300 Japanese-owned companies in
the United States were unionized. English, UAW vi. Japanese: An Uphill Battle, U.S. NEWS &
WORLD REP., July 4, 1983, at 75.
28 As of 1982, Japanese plants were located in areas as diverse as California (116 plants),
Alaska (35), New Jersey (23), Georgia (19), Washington (19), Illinois (17), Texas (17), New
York (16), and North Carolina (16). Marett, supra note 77, at 246 & n.19 (citing Japan Eco-
nomic Institute of America, Japan's Expanding Manufacturing Presence in the United States
(1982)).
, Kujawa Case Study, supra note 71, at 13.
290 See Marett, supra note 77, at 247.
291 29 U.S.C. § 158(a)(1), (b)(1) (1982).
292 Id. S 158(a)(3), (b)(2).
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activities or because they refrain from such activities."'3 The body of law inter-
preting these statutory provisions raises only a few "agenda items" regarding
Japanese and other multinational employers.294
The leading case on employee discrimination is Wright Line 95 where the
Board established a two-prong test for proving violations. First, the government
must prove that the employer discriminated against the employee for anti-union
reasons. Second, the employer has the burden to prove as an affirmative defense
that its action would have been the same even in the absence of the protected
conduct. The government may then seek to rebut the employer's defense by
showing that the employer's conduct was pretextual."9 Even if an employer
refuses to hire or discharges someone because of his or her attitudes toward
unions, the employer could prevail by showing that proper cause-such as the
employee's substandard work performance-existed.
Japanese employers face a potential problem when they employ their tradi-
tional management practices of not readily discharging employees by encourag-
ing improvement or retaining employees in non-promotable positions. When
employers finally do fire an employee, they may not have a sufficient record of
the employee's negative job performance to justify a discharge for cause. In
addition, the failure of Japanese companies to consistently enforce rules may
convince the Board that these employers have insufficient "cause" to discharge
or that the otherwise sufficient reasons put forward were really "pretextual"
because they were never used before in a consistent manner.
(2) Bargaining Obligations
Multinational employers may establish operations in the United States in a
variety of ways. They may begin a new business, acquire an already existing
American company, or enter into a joint venture arrangement with a United
States company. Different legal doctrines are triggered and bargaining obliga-
tions vary depending on the method chosen.""
Under the Act, an American employer faced with potential unionization may
I d. S 157 (right of employees to organize).
* For a discussion of the application to the General Motors-Toyota Joint Venture of S 8(a)(3)
(employer's unlawful interference with right to unionize), see Nelson, rupra note 85, at 651-63.
295 251 N.L.R.B. 1083 (1980), affid, 662 F.2d 899 (1st Cir. 1981), cert. denied, 455 U.S.
989 (1982).
2" 251 N.L.R.B. at 1089. The Supreme Court upheld the Wright Line rest. NLRB v. Trans-
portation Management Corp., 462 U.S. 393 (1983).
297 For example, a new business has the right to (1) voluntarily accept a majority union if
requested, or (2) wait for Board-conducted union election while it and the union seek to convince
employees to vote "their way," or (3) voluntarily or "involuntarily" assume obligations from an
"acquired" company to recognize and bargain with a union already at the acquired company.
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legitimately resist or voluntarily recognize the union's or the employees' ef-
forts."' Resistance to unionization by Japanese employers, however, has been
characterized as follows: "No decent employer dares to deny establishment of a
union or to refuse bargaining openly unless they believe that they have some
special justification to do so.'299
An "agenda item" arises when a foreign employer acquires through merger
or sale a company that had an existing bargaining obligation with a union. The
foreign employer may either voluntarily assume the obligation as part of the sale
or "involuntarily" assume the obligation through application of the "successor
doctrine." This doctrine requires "sufficient continuity" between the new and
old enterprises."' 0 Although the United States Supreme Court has noted that
there can be "no single definition of 'successor' which is applicable in every
legal context,'"'9 a bargaining obligation will be found to exist when the old
bargaining unit remains the same and when a majority of the new employees
are represented by an agent of the old employee."' 2 The key element is whether
a majority of the new work force is composed of employees from the predeces-
sor's unionized work force.
Another key consideration is the Board's and courts' use of "related factors"
in determining continuity between the old and new employers. These factors
include "whether the same jobs exist under the same working conditions" and
"whether the new company employs the same supervisors. " ' 3 If a foreign com-
pany implements a significant change in operations, management, or job duty
responsibilities, it likely would not succeed to the old employer's duty to bar-
gain.80 ' If a majority of the new employer's employees are hired from the old
employer's unionized work force and if there is continuity between the old and
"'* Linden Lumber Div., Summer & Co. v. NLRB, 419 U.S. 301 (1974) (An employer may
legitimately ask for an election to verify a union's claim that it received authorization from a
majority of the employees to be their collective bargaining representative.). But see Sullivan Elec.
Co. v. NLRB, 479 F.2d 1270 (6th Cir. 1973) (obligation may change upon independent knowl-
edge of majority status).
'" Hanami, Unfair Labor Practices-Law and Practice, JAPAN LAB. BU.., June 1983, at 5.
Japan has enterprise unionism and no "exclusivity" principle, and there is no need for union
elections. The employer, therefore, has no real hope of "defeating" a union in a unionization
drive and conducts itself accordingly.
"o See NLRB v. Burns Int'l Sec. Servs., Inc., 406 U.S. 272 (1972).
01 Howard Johnson Co. v. Detroit Local Joint Executive Bd., 417 U.S. 249, 263 n.9 (1974).
803 Bums, 406 U.S. at 281.
803 Premium Foods, Inc., 260 N.L.R.B. 708, 714 (1982), enforced, 709 F.2d 623 (9th Cir.
1983); Border Steel Roling Mills, Inc., 204 N.L.R.B. 814, 821 (1973) (The majority of the
three-member panel adopted the opinion of the administrative law judge without drafting its
own opinion.).
'" The Supreme Court in Burns noted that the resulting "successorship" would have been a
different case if Bums' operational structure and practices had differed from the predecessor's so
that the bargaining unit would have been no longer appropriate. 406 U.S. at 280.
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new enterprises, the new employer is obligated to recognize and bargain with
the union. There is no corresponding obligation, however, which binds the suc-
cessor to a prior collective bargaining agreement, even though that agreement
may have contained a successor clause.
3 0 5
Finally, once a duty to bargain exists, it continues during as well as before a
collective bargaining agreement is reached.8" Failure to meet that obligation
and the duty of the employer to furnish the union with information relevant to
bargaining violates the "good faith" bargaining obligation of the Act.30 7 There
is, however, no duty to bargain over "terms and conditions contained in a
contract. "308
Japanese employers who use joint consultation committees and other tradi-
tional forms of cooperation may find that, under American labor law, certain
limits on bargaining obligations have been waived, thus resurrecting the contin-
uing bargaining obligation. At any rate, the ongoing bargaining obligation
seems to fit the Japanese style of labor relations because it promotes harmony
and stability.
d. Dispute Settlement
The American phenomenon of the widespread use of strikes as a method of
dispute resolution contrasts with the Japanese experience in which strikes are
fewer and of shorter duration.3 0 ' In the United States, strikes are called to exert
economic pressure to coerce the employer into modifying its bargaining posi-
tion; in Japan, strikes are usually called to bring the employer to the bargaining
table and to shame and embarrass the company. 1 0 A Japanese company repre-
sentative observed that:
In Japan, the union lives with the company and never pulls the trigger unless it
finds itself in an extremely serious situation. It tries as much as possible to work
with us on the same ground, because its members' future and prosperity are
directly linked with ours. The important question for us right now is how to
"5 Id. at 272; Bartenders & Culinary Workers Union v. Howard Johnson Co., 535 F.2d
1160 (9th Cir. 1976). There are several exceptions in which case the successor could be obligated
on the prior agreement. These include adoption, either explicitly or implicitly, see Audit Servs.,
Inc. v. Rolfson, 641 F.2d 757 (9th Cir. 1981); and alter ego, where no real change in ownership
or management occurs, see NLRB v. Tricor Prods., Inc., 636 F.2d 266 (10th Cir. 1980). Mere
transfer of stock, as opposed to purchase of assets, will probably not affect the liabilities.
3o" 29 U.S.C. S 158(d) (1982).
307 Id. § 158(a)(5), (d).
SOS Id. S 158(d). See Jacobs Mfg. Co., 94 N.L.R.B. 1214 (1951), enforced, 196 F.2d 680 (2d
Cir. 1952).
301 W. GouLD, supra note 31, at 13.
310 See T. HANAMI, supra note 23, at 149-54.
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instill this concept in our American workers.811
Both Japanese and American employers usually look for alternatives to strikes
and use conciliation and mediation whenever possible. If that fails, strikes seem
to occur regardless of whether the employer is Japanese or American."1 ' Tradi-
tionally, however, Japanese companies specifically design their labor relations
systems to avoid strikes. Whether this will work in practice in their American
ventures remains to be seen.
C. Wrongful Discharge
The ability of an employer in the United States to hire and fire employees
long has been considered part of the American "free enterprise system" and a
key to successful business control. This discretion has been a target for unions
since their beginning. Unions inevitably seek to negotiate contract limitations,
such as "just cause" provisions, into collective bargaining contracts for union-
ized employees. Non-union employees, although usually more dependent on the
employer's discretion, also enjoy rights under various labor laws. 13
In the past decade, courts have begun to limit the common law right of
employers to dismiss at-will employees by utilizing contract and tort theories to
make available to aggrieved parties a range of remedies including compensatory
and punitive damages. Sympathetic juries do not seem to hesitate to award
large relief to wrongfully discharged employees. 14 Many multinational compa-
nies, including Japanese enterprises operating in the United States, are closely
watching this judicial trend. They are often shocked by the size and frequency
of the awards and are concerned that their employment practices might result in
similar judgments against them.
... How the Japanese Manage in the U.S., FORTUNE, June 15, 1981, at 102 (statement of
Hajime Nakai, executive managing director of Sanyo Electric Co. and president of a United
States subsidiary).
... See Kujawa Case Study, supra note 71, at 13.
8's For example, a dismissal based on sex harrassment may violate Title VII and be a common
law tort. An employer's failure to retain a "permanent" employee who replaced a striker may
arguably violate the National Labor Relations Act and create the basis for a common law breach
of contract cause of action.
314 See, e.g., Cancellier v. Federated Dep't Stores, 672 F.2d 1312 (9th Cir.) ($1.9 million
awarded to three dismissed employees), cert. denied, 459 U.S. 859 (1982); Norton v. Kaiser Steel
Corp., 115 L.R.R.M. (BNA) 4033 (Cal. Super. Ct. 1982) ($4.7 million awarded to a fired
foreman). See alo National Steel is Told to Pay Fired Worker $850,000 Plus Interest, Wall St. J.,
Mar. 23, 1983, at 58, col. 2 (employee fired because of disagreement over pension fund); Kaiser
Steel Told to Pay $4.7 Million in Damages to a Former Foreman, Wall St. J., Aug. 4, 1982, at 38,
col. 4 (jury agreed company breached implied contract and did not deal with employee in good
faith).
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This section briefly identifies and discusses some of the newly developing
legal "agenda items" arising out of the wrongful termination of employees.
While the law applies equally to American and Japanese companies, the latter
may face special legal problems resulting from their managerial and labor rela-
tions practices, such as permanent employment and emphasis on company
loyalty.
1. United States-Japan Comparisons
In the United States, there are several types of employment arrangements. A
majority of American workers are employed at-will. They can be discharged at
their employer's pleasure and enjoy no legal job tenure and very little job secur-
ity. Courts have generally interpreted employment for unspecified terms as at-
will employment.3 15 Courts usually will find a "cause" requirement for termina-
tion of contracts for a definite term. 16 Contracts for permanent employment are
relatively rare and require a dear commitment before they are enforced."'
At-will employment may be expressly altered through collective bargaining
agreements. For example, unions, which represent about 20% of the American
work force, normally negotiate "just cause" provisions into collective bargaining
agreements and provide for review of the employer's decisions through private
grievance arbitration. 1 " Some collective bargaining agreements, such as those in
the auto industry, have gone even further in providing job security:
In six plants of General Motors and Ford, the 1982 collective bargaining
agreements provide for permanent employment for 80 percent of the workers.
Although the income-maintenance approach, which provides that dismissed em-
ployees with at least 10-15 years' seniority will receive at least 60 percent of their
wage until retirement, will indirectly discourage management from dismissing
workers. To a lesser extent, supplemental unemployment compensation benefits
accomplish the same objectives. This is the first major collective bargaining agree-
ment that appears to emulate the Japanese shushin koyo [permanent
3" See, e.g., Halsell v. Kimberly-Clark Corp., 683 F.2d 285 (8th Cir. 1982), cert. denied, 459
U.S. 1205 (1983); Walker v. Modem Realty, Inc., 675 F.2d 1002 (8th Cir. 1982); Parker v.
United Airlines, Inc., 32 Wash. App. 722, 725, 649 P.2d 181, 183 (1982).
316 See, e.g., Alpem v. Hurwitz, 644 F.2d 943 (2d Cir. 1981) (rejecting argument that court
should imply a provision allowing termination without cause).
317 See, e.g., Savarese v. Pyrene Mfg. Co., 9 NJ. 595, 89 A.2d 237 (1952) (An oral promise
to hire plaintiff for life was not enforceable because the terms and conditions were not dearly and
definitely expressed.).
318 In a recent study, grievance arbitration provisions were estimated to be in 1528 of the
1550 collective bargaining agreements analyzed. BUREAU OF LABOR STATISTICS, U.S. DEP'T OF
LABOR, BuL. No. 2095, CHARAcTERISTIcS OF MAJOR COLLECTIVE BARGAINING AGREEMENTS, JAN-
uARY 1, 1980, at 112-13 (May 1981).
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employment].3 19
In addition, the courts may find implied-in-fact contractual limitations on dis-
charging an at-will employee based on written or oral assurances by the
employer.3
20
The Japanese system of loyalty and cooperation tends to promote job stability
and, to a certain degree, permanent employment.12 ' In Japan and the United
States, workers are protected by statute against dismissals based on illegal
grounds, such as union activity. In addition, Japanese law requires not only
thirty days notice, but also just cause.
Despite the absence of explicit statutory or constitutional authority, the courts
have imposed a just-cause substantive limitation on employers' right to dismiss
workers. If an employer does not have just cause for dismissing a worker, the
dismissal will be regarded as invalid. . . . The fact that the just-cause obligation
applies to economic dismissals or layoffs attributable to a business decline as well
as to disciplinary disputes makes the Japanese situation quite different from the
American.322
Temporary employees in Japan, however, usually can be terminated without
cause. Some Japanese courts have devised a "good faith" limitation to protect
temporary employees who have had their contracts repeatedly renewed.323
Some 1300 labor-related civil cases per year are brought in Japanese district
... W. GoumD, smpra note 31, at 103 (emphasis original).
2* See, e.g., Weiner v. McGraw-Hill, Inc., 57 N.Y.2d 458, 443 N.E.2d 441, 457 N.Y.S.2d
193 (1982) (course of conduct can show intent for definite term contract). Contra Heidick v.
Kent Gen. Hosp., Inc., 446 A.2d 1095 (Del. Super. Ct. 1982) (employer booklet was unilateral
statement of policy which did not set out a definite term of employment).
Sl See rupra text accompanying notes 47-57.
323 W. GouLD, supra note 31, at 106. Examples of just cause are typical: chronic lateness,
insubordination, theft, and gross negligence. Id. at 108 (quoting K. Hokao, Employer Initiative
in Employment Termination and the Income Security of the Worker Concerned, National Report
3 (n.d.)). The requirement of "cause" for dismissals is consistent with other international prac-
tices. The International Labor Organization recently promulgated standards for the termination of
employees. One of the standards provided: "The employment of a worker shall not be terminated
unless there is a valid reason for such termination connected with the capacity or conduct of the
worker or based on the operational requirements of the undertaking, establishment or service."
INTERNATIONAL LABouR ORGANIZATION, TERMINATION OF EMPLOYMENT AT THE INITIATIVE OF
THE EMPLOYER (Report V(2)) 68 (68th Sess. 1982). For a discussion of the European experience
on employee dismissals, see PROTECTING UNORGANIZED EmPLOYEEs AGAINsT UNJUST DISCHARGE
46-80, 135-68 (J. Stieber & J. Blackburn eds. 1983) (Proceedings of the Conference on Protect-
ing Unorganized Employees Against Unjust Discharge, School of Labor & Industrial Relations,
Michigan State University).
... W. GOULD, supra note 31, at 107 (quoting K. Hokao, supra note 322, at 4).
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courts; most of these cases concern employees who have lost their jobs." 4 One
author has reported that "a court interpretation of an individual employment
contract or the way in which a court resolves a labor conflict will not be far
removed from the practices that prevail in Japanese industrial relations.""" The
remedies provided by the courts are diverse and far-reaching though equitable
in nature, including reinstatement and rescission of employer orders.32 6 This is
consistent with Japanese tradition in non-legal and non-contractual settlements
where an apology or restoration of harmony is just as important as compensa-
tion of a victim.
Therefore, Japanese employers operating in the United States are not unfa-
miliar with the just cause requirement or with legal challenges to employee
dismissals. There is some indication, however, that the Japanese are still adjust-
ing to the American victim's tendency to litigate and to seek punitive as well as
compensatory damages in a jury trial.
2. Current Legal Developments
Most states have now created some form of judicial exception to the at-will
rule based on either contract or tort theories.3 2 An increasing number of states
324 Matsuda, supra note 44, at 190. It is also reported:
Another significant phenomenon in recent years is the steady increase in cases where an
employer's order of transfer or discipline, short of disciplinary discharge, is challenged. The
number of damage suits against employers, brought by employees or unions on the ground
of either breach of contract or tort, though still not high, is remarkable, particularly con-
sidering the traditional unpopularity of this kind of litigation in Japanese industrial
relations.
Id. at 191.
*ss Id. at 192. There is some argument that arbitrators, not courts, should be making these
decisions.
If a court plays the role of arbitrator, then labor litigation is no different from compul-
sory arbitration, which nobody likes to see in a free collective bargaining system. That may
possibly be a reason that the number of labor cases is so small in Japan in comparison
with other countries, despite the allegation that employees and unions in Japan are very
aware of their endowed rights, if not suffering from excessive legalism. In other words, we
may assume that the court's overcommitment to its role in resolving labor conflicts has an
accelerating rather than a restraining effect upon the voluntary resolution of labor conflicts.
Id. at 193.
""' Id. at 191-92.
.. See generally Wald & Wolf, Recent Developments in the Law of Employment at Will, 1 LAB.
LAW. 533 (1985) (discussing the public policy and good faith exceptions). Sometimes there is
reluctance by the courts to "create" new law: The plaintiff's wrongful discharge action based on
an allegedly retaliatory discharge by his employer "is best evaluated by the legislative branch and
the determination of the appropriate format for such proposed legislative change, if any, is best
weighed by the legislature." Bottijliso v. Hutchison Fruit Co., 96 N.M. 789, 794, 635 P.2d
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are also passing legislation addressed at "unjust dismissals" although much of
the law is directed toward specific abuses, such as dismissal of
"whistleblowers." '28 Federal legislation has also been proposed.3 9 Reasons for
comprehensive legislation include employees' need for protection, employers' de-
sire to place a cap on "run-away damages," employers' entrepreneurial interest
in selecting and removing managerial staff, the hope of attorney fees, and the
impact of dismissals on labor unions and their traditional role as protector of
employees' job security.330 Some commentators argue, however, that compre-
hensive state legislation may be inappropriate and an over-reaction that could
spur increased litigation and interference with management affairs. 3 '
a. Contract Theories
Liability of an employer for discharging an employee may be based on either
of two contract theories. The first theory, requiring good faith and fair dealing
992, 997 (Ct. App. 1981). Other jurisdictions, however, employ a contrasting approach: "Be-
cause the courts are a proper forum for modification of the judicially created at-will doctrine, it is
appropriate that we correct inequities resulting from harsh application of the doctrine by recogniz-
ing its inapplicability in a narrow class of cases." Pamar v. Americana Hotels, Inc., 65 Hawaii
370, 379, 652 P.2d 625, 631 (1982) (footnote omitted).
82s See Summers, Individual Protection Against Unjust Dismissal. Time for a Statute, 62 VA. L.
REv. 481 (1976) (seminal article calling for legislation). See also DeGiuseppe, The Recognition of
Public Policy Exceptions to the Employment-at- Will Rule: A Legislative Function?, 11 FORDHAM
URB. .J. 721, 738-44 (1983) (summary of state legislation); Wald & Wolf, supra note 327, at
550-53 (summary of state legislation).
s See Wald & Wolf, supra note 327, at 550-51.
sso See Labor & Employment Law Section, State Bar of Cal., To Strike a New Balance, Labor
& Employment Law News 1-7 (spec. ed. Feb. 8, 1984) [hereinafter cited as California Adhoc
Committee] (recommending a comprehensive statute for California). The California legislature
recently considered two bills regarding wrongful discharge. The Assembly proposal, A. 3017,
1983-84 Reg. Sess. (Feb. 14, 1984), called for use of mediation and arbitration and provided
remedies including reinstatement, backpay, front pay (up to two years) where reinstatement is
inappropriate, and attorney fees. The bill, as amended, provided some relief for violation of good
faith dismissals but excluded tort damages including punitive damages. Id. (amended May 3,
1984).
ss The minority members of the California Adhoc Committee on Termination at Will and
Wrongful Discharge noted that:
In short, we believe that [such comprehensive legislation] is an over-reaction to the current
state of the law to suddenly provide millions of employees with still another forum to
litigate the circumstances and motives of every termination and layoff in the State of
California. The extensive litigation that will result and the inevitable interference with
management's reasonable exercise of business judgment are too great a price to pay for the
limitation of exposure against excessive damages which is offered by the majority.
California Adhoc Committee, supra note 330, at 39.
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in discharges, 3 2 is illustrated by Monge v. Beebe Rubber Co."' 3 In Monge, an
employer discharged an at-will employee after she resisted her foreman's sexual
advances. The New Hampshire Supreme Court held the employer liable for
breach of an implied good faith obligation to retain the employee.'" The court
imposed the implied-in-law obligation in order to protect victimized employees
from such unfair dismissals. 8 " Other courts have permitted recovery in tort for
breach of a "good faith" covenant. 3 6
The second theory of liability, implied-in-fact contract liability, involves ap-
plication of traditional contract analysis when there are sufficient oral or written
representations to convince a court that a contract obligation exists.3 3 Such
representations may involve an employer's assurance of continued employment
provided the employee performs satisfactorily. The employer can give assurance
in personnel policies, employee handbooks, employer memoranda, or statements
by supervisors. 8 ' The dear majority rule, however, is that personnel policies by
332 An example of courts which have rejected this theory is the Hawaii Supreme Court.
[T]o imply into each employment contract a duty to terminate in good faith would seem
to subject each discharge to judicial incursions into the amorphous concept of bad faith.
We are not persuaded that protection of employees requires such an intrusion on the
employment relationship or such an imposition on the courts.
Parnar v. Americana Hotels, Inc., 65 Hawaii at 377, 652 P.2d at 629. See also Butz v. Hertz
Corp., 554 F. Supp. 1178, 1183 (W.D. Pa. 1983) (no federal common-law right absent specific
intent to cause harm); McNulry v. Borden, Inc., 474 F. Supp. 1111, 1119 (E.D. Pa. 1979)
(cause of action for wrongful discharge only if specific intent to harm or dear mandate of public
policy).
333 114 N.H. 130, 316 A.2d 549 (1974). See also Fortune v. National Cash Register Co.,
373 Mass. 96, 364 N.E.2d 1251 (1977). The Fortune court held that an employer breached an
obligation of good faith when it terminated an employee when the employee was about to com-
plete a sale and thereby collect a commission. Id. at 104-05, 364 N.E.2d at 1257. The court did
not go so far as to hold that a good faith requirement existed in all employment contracts. Id. at
104, 364 N.E.2d at 1257.
'" 114 N.H. at 133, 316 A.2d at 551. First, this theory of liability requires that the em-
ployee show that the employer was "motivated by bad faith, malice, or retaliation." Cloutier v.
Great Atl. & Pac. Tea Co., 121 N.H. 915, 921, 436 A.2d 1140, 1143 (1981). Second, the
employee must show that he was "discharged because he performed an act that public policy
would encourage, or refused to do something that public policy would condemn." Id. at 922,
436 A.2d at 1144.
335 114 N.H. at 133, 316 A.2d at 551.
336 See, e.g., Cancellier v. Federated Dep't Stores, 672 F.2d at 1318; Cleary v. American
Airlines, Inc., 111 Cal. App. 3d 443, 168 Cal. Rptr. 722 (1980). See Miller & Estes, Recent
Judicial Limitations on the Right of Discharge: A California Trilogy, 16 U.C.D L. REV. 65, 83-97
(1982).
s See Miller & Estes, supra note 336, at 97-102.
a See, e.g., Toussaint v. Blue Cross & Blue Shield, 408 Mich. 579, 292 N.W.2d 880 (1980)
(employees' manual); Pine River State Bank v. Mettille, 333 N.W.2d 622 (Minn. 1983) (em-
ployees' handbook); Weiner v. McGraw-Hill, Inc., 57 N.Y.2d 458, 443 N.E.2d 441, 457
N.Y.S.2d 193 (1982) (handbook, policy manual, employer conduct).
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themselves will be insufficient to create contractual liability. 339
A related theory is promissory estoppel.3 40 In Grouse v. Group Health Plan,
Inc., 41 the plaintiff resigned a position in reliance on a promise of a new job,
but was never given the opportunity to perform. The Minnesota Supreme Court
held the employer liable on the basis of promissory estoppel because the em-
ployee acted reasonably and was justified in relying on the employer's promise
of employment. 34  Most courts, however, have rejected this theory of recovery
for wrongful discharge."'
b. Tort Theories
Tort theories of liability, 44 as exceptions to the at-will rule, are collected
under the large and somewhat flexible doctrine that dear violations of public
policy are grounds for recovery in tort. The initial problem under this exception
is determining an acceptable definition of the term "public policy." The term is
nebulous and leaves much room for judicial interpretation. The New Jersey
Supreme Court has set forth the following guidance: "The sources of public
policy include legislation; administrative rules, regulations or decisions; or judi-
cial decisions. . . .Absent legislation, the judiciary must define the cause of
action in case-by-case determinations."3 4
Courts applying the public policy exception have held employers liable for
retaliatory discharges of employees who refused to violate the law,"" who exer-
cised various statutory rights against the interest of the employer,34 and who
339 See, e.g., Gates v. Life of Montana Ins. Co., 196 Mont. 178, 638 P.2d 1063 (1982) (An
employee handbook distributed after hiring was not enforceable since it was not part of the
employment contract.); Parker v. United Airlines, Inc., 32 Wash. App. 722, 649 P.2d 181
(1982) (Oral personnel policies and grievance procedures did not support employee's claim that
she was terminable only for just cause.).
40 See Ravelo v. County of Hawaii, 66 Hawaii 194, 658 P.2d 883 (1983) (promissory estop-
pel available as a cause of action against wrongful discharge of an at-will employee).
a' 306 N.W.2d 114 (Minn. 1981).
I ld. at 116.
a See, e.g., Page v. Carolina Coach Co., 667 F.2d 1156 (4th Cir. 1982).
U4 The significance of tort liability, unlike contract liability, under United States law is the
availability of punitive damages. See D. DOBBS, HANDBOOK ON THE LAW OF REMEDIES S 12.4, at
818 (1973).
s" Pierce v. Ortho Pharmaceutical Corp., 84 N.J. 58, 72, 417 A.2d 505, 512 (1980). A
lower New Jersey court also held that this list may on occasion include a professional code of
ethics. Kalman v. Grand Union Co., 183 N.J. Super. 153, 443 A.2d 728 (App. Div. 1982)
(pharmacist code of ethics).
346 See, e.g., Tameny v. Atlantic Richfield Co., 27 Cal. 3d 167, 610 P.2d 1330, 164 Cal.
Rptr. 839 (1980) (refusal to participate in illegal price-fixing scheme).
See, e.g., Smith v. Piezo Technology & Professional Adm'rs, 427 So. 2d 182 (Fla. 1982)
(discharged for filing workers' compensation claims).
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threatened to reveal the employer's illegal conduct. The last instance is illus-
trated by Parnar v. Americana Hotels, Inc. 4 " where the Hawaii Supreme Court
held that an employer violated public policy when he fired an employee who
was about to testify before a grand jury investigating the employer's antitrust
violations."" 9 Courts usually have not found sufficient public policy when em-
ployees were dismissed for protesting company policies.3 50
Many jurisdictions have not yet recognized the public policy exception to the
at-will rule. Some have rejected it. For example, in Murphy v. American Home
Products Corp.,861 a New York court refused to extend liability to employers for
discharges in violation of public policy: "such recognition must await action of
the Legislature. "62 Other courts have limited recovery when there were existing
remedies to protect the interests of the aggrieved party because public policy
already would be served and, therefore, no cause of action for wrongful dis-
charge was required. 53
Two other tort theories may permit recovery for wrongful discharge. One,
although not widely accepted, is based on the intentional or negligent infliction
of emotional distress when the discharge was outrageous.0 " The other is tradi-
tional tort negligence."' 5
An "agenda item" is whether employers should have more discretion to dis-
miss managerial employees than non-managerial employees, especially at the
higher executive levels where "teamwork, loyalty, and trust" are valued as
much as performance. It is possible that courts may fashion different tort stan-
dards or contractual expectations if such a distinction is in fact recognized. To
date most courts have not explicitly delineated the two categories. 35  A pro-
84 65 Hawaii 370, 652 P.2d 625 (1982).
I ld. at 380, 652 P.2d at 631.
350 See, e.g., Suchodolski v. Michigan Consol. Gas Co., 412 Mich. 692, 316 N.W.2d 710
(1982) (complaining about internal company policies); Pierce v. Ortho Pharmaceutical Corp., 84
N.J. 58, 417 A.2d 505 (opposing continued research on a controversial drug); Geary v. United
States Steel Corp., 456 Pa. 171, 319 A.2d 174 (1974) (complaints to a superior about the
unsafeness of a product).
351 58 N.Y.2d 293, 448 N.E.2d 86, 461 N.Y.S.2d 232 (1983).
382 Id. at 297, 448 N.E.2d at 87, 461 N.Y.S.2d at 233. Accord Kelly v. Mississippi Valley
Gas Co., 397 So. 2d 874 (Miss. 1981).
M See, e.g., Wehr v. Burroughs Corp., 438 F. Supp. 1052 (E.D. Pa. 1977), afd, 619 F.2d
276 (3d Cir. 1980).
"" See Agarwal v. Johnson, 25 Cal. 3d 932, 603 P.2d 58, 160 Cal. Rptr. 141 (1979) (outra-
geous and defamatory acts). But see Avallone v. Wilmington Medical Center, Inc., 553 F. Supp.
931 (D. Del. 1982) (no recovery),
... See, e.g., Sherman v. St. Barnabas Hosp., 535 F. Supp. 564 (S.D.N.Y. 1982). For negli-
gent employee performance evaluation, see Chamberlain v. Bissell, Inc., 547 F. Supp. 1067
(W.D. Mich. 1982) (employee recovered but was found to be 83% at fault).
'" But tee Crosier v. United Parcel Serv., Inc., 150 Cal. App. 3d 1132, 198 Cal. Rptr. 361
(1983) (managerial employee); Pugh v. See's Candies, Inc., 116 Cal. App. 3d 311, 171 Cal.
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posed wrongful discharge bill in California, however, would have given implicit
recognition to this distinction by excluding from its scope bona fide executives
or high policymakers entitled to a pension of at least $27,000 per year.35
Another "agenda item" is whether a manager or supervisor with firing re-
sponsibilities may be held personally liable for wrongfully discharging an em-
ployee. This issue has not been fully developed since many victims obtain relief
from the company and have no need to seek individual liability. A New York
court, however, did find a school principal personally liable for firing an em-
ployee who had filed a discrimination complaint.3 58
c. Remedies
The usual common law relief for breach of contract and tort are available in
wrongful discharge cases. In breach of employment contract cases, courts nor-
mally award compensatory damages35' in lieu of reinstatement, which is viewed
in many jurisdictions as an extraordinary remedy to be granted only when dam-
ages are inadequate.3 "' Tort liability is often more desirable to a discharged
employee because of the availability of potentially large damage awards includ-
ing punitive damages." 1
d. Defenses
Wrongful discharge cases brought under either contract or tort theories of
liability are subject to the traditional defenses. For example, California courts
have held that allegations of oral contract commitments by an employer to an
employee may be barred by the statute of frauds when there is no writing to
Rptr. 917 (1981) (managerial employee).
357 A. 3017, 1983-84 Reg. Sess. (Feb. 14, 1984).
'" Maloff v. City Comm'n on Human Rights, 46 N.Y.2d 902, 387 N.E.2d 1213, 414
N.Y.S.2d 897 (1979). Courts have held that whether an individual defendant can be sued de-
pends on whether the individual was acting within the scope of his authority. See, e.g., Crossen v.
Foremost-McKesson, Inc., 537 F. Supp. 1076 (N.D. Cal. 1982) (within scope); Cleary v. Ameri-
can Airlines, Inc., Ill Cal. App. 3d 443, 168 Cal. Rptr. 722 (1980) (outside scope); Harless v.
First Nat'l Bank, 289 S.E.2d 692 (W. Va. 1982) (within scope).
... These damages may include lost fringe benefits-vacation pay, bonuses, and commissions.
See DeGiuseppe, rupra note 328, at 786-93.
360 See D. DOBBS, supra note 344, S 12.25, at 929-31. Some commentators have proposed
reinstatement as a remedy in wrongful discharge cases and the elimination of punitive damages
for tort violations. See California Adhoc Committee, supra note 330, at 13-14.
361 One California survey of wrongful discharge cases between 1980 and 1982 involving jury
verdicts showed plaintiffs recovered in 32 of 41 cases; of those 32 cases, 17 had awards of
punitive damages, 6 of those had awards above $600,000, and 13 of the 17 had awards above
$100,000. See California Adhoc Committee, supra note 330, at 5.
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prove that the otherwise at-will employment relationship was extended for a
period in excess of one year.3 6 2 A Michigan federal court held that in a tort
cause of action an employee's contributory negligence in causing her own dis-
charge reduced an employer's liability for negligent performance evaluations.3 36
One of the most rapidly growing defenses in wrongful discharge cases is that
of pre-emption. This defense raises the following "agenda items": (1) whether
federal or state statutes provide exdusive remedies; (2) whether there can be
duplicative relief when the federal or state government already provides reme-
dies; and (3) whether the presence of grievance arbitration under a collective
bargaining agreement alters the availability of common law rights.
Courts have held that certain federal labor laws-induding the National La-
bor Relations Act,'" Title VII," 6 and the Employee Retirement Income Secur-
ity Act of 1974"6-pre-empt the common law wrongful discharge cause of
action. One court noted that to hold otherwise would mean "the remedies pro-
vided by state and federal law would have no meaning. "361 Not all courts have
agreed. For example, in Cancellier v. Federated Department Stores,a ' the Ninth
868 See Sorosky v. Burroughs Corp., 37 Fair Empl. Prac. Cas. (BNA) 1510 (C.D. Cal. 1985);
Munoz v. Kaiser Steel Corp., 156 Cal. App. 3d 965, 203 Cal. Rptr. 345 (1984). Hawaii also
follows this rule. McIntosh v. Murphy, 52 Hawaii 29, 429 P.2d 177 (1970). Not all courts,
however, agree that the statute of frauds will apply to terminable at-will employees' employment
agreements. Weiner v. McGraw-Hill, Inc., 57 N.Y.2d 458, 443 N.E.2d 441, 457 N.Y.S.2d
193 (1982) (contract need not "by its terms" be performed within one year).
863 Chamberlain v. Bissell, Inc., 547 F. Supp. 1067 (W.D. Mich. 1982) (damages reduced by
employee's 83% negligence).
86 See, e.g., Viestenez v. Fleming Cos., 681 F.2d 699 (10th Cir.), cert. denied, 459 U.S. 972
(1982) (alleging discharge for union activities). Of course what activity is arguably protected
under a statute may be a matter of some debate. For example, the National Labor Relations
Board and courts have "wrestled" with the proper interpretation of an individual employee's
protected "concerted activity." See Meyers Indus., Inc., 268 N.L.R.B. 493 (1984) (no concerted
activity), rev'd sub nom. Prill v. NLRB, 755 F.2d 941 (D.C. Cir.), cert. denied, 106 S. Ct. 352
(1985); NLRB v. City Disposal Sys., 465 U.S. 822 (1984) (on facts similar to Meyers, concerted
activity was found due to rights under collective bargaining agreement). See also Grossman,
NLRA Preemption of Wrongful Discharge Actions: A Perspective, 1 LAB. LAw. 583 (1985); Com-
ment, NLRA Preemption of State Wrongful Discharge Claims, 34 HASTINGs L.J. 635 (1983).
.8 See, e.g., Brudnicki v. General Elec. Co., 535 F. Supp. 84, 89 (N.D. IlI. 1982). But see
Lucas v. Brown & Root, Inc., 736 F.2d 1202, 1206 (8th Cir. 1984) (no pre-emption). Title VII
specifically provides that it does not "exempt or relieve any person from any liability, duty,
penalty, or punishment provided by any present or future law of any State or political subdivision
of a State, other than any such law which purports to require or permit the doing of any act
which would be an unlawful employment practice under [Title VII]." 42 U.S.C. § 2000e-7
(1982).
86 Johnson v. Transworld Airlines, Inc., 149 Cal. App. 3d 518, 196 Cal. Rptr. 896 (1983).
See Employee Retirement Income Security Act of 1974, 29 U.S.C. S 1001 (1982).
867 Brudnicki v. General Elec. Co., 535 F. Supp. at 89.
868 672 F.2d 1312 (9th Cir.), cert. denied, 459 U.S. 859 (1982). See Age Discrimination in
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Circuit Court of Appeals held that the Age Discrimination in Employment Act
did not pre-empt a tort claim when the state relief did not duplicate the federal
statutory relief.869 In Belknap, Inc. v. Hale,"' the United States Supreme Court
decided the issue whether an employee hired as a strike replacement, allegedly
as a "permanent employee," had state common law contract rights even though
the federal National Labor Relations Act provided for "exclusive remedies" re-
garding strikers' rights.8 7 The Court held that "a State may regulate conduct
that is of only peripheral concern to the Act or that is so deeply rooted in local
law that the courts should not assume that Congress intended to pre-empt the
application of state law.""" The Court allowed the employee's state breach of
contract cause of action to proceed. 878
State law may also pre-empt common law rights against wrongful discharge.
In Strauss v. A.L. Randall Co., 7 the California Court of Appeals found that
statutory relief for age discrimination under a state statute provided plaintiff an
exclusive remedy and thus precluded a wrongful discharge action.8" Some
courts, however, have held that a state statute is not exclusive and merely cre-
Employment Act of 1967, 29 U.S.C. SS 621-634 (1982).
"' 672 F.2d at 1318. But cf Platt v. Burroughs Corp., 424 F. Supp. 1329, 1340 (W.D. Pa.
1983) (when claiming unfair practice based on age, the Age Discrimination in Employment Act
is the exclusive remedy).
370 463 U.S. 491 (1983).
071 Id. at 493.
'" Id. at 509 (citing San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959)).
Accord Allis-Chalmers Corp. v. Lueck, 105 S. Ct. 1904, 1916 (1985) ("The full scope of the
pre-emptive effect of federal labor-contract law remains to be fleshed out on a case-by-case ba-
sis."). See Note, Labor Law Preemption After Belknap, Inc. v. Hale: Has Preemption as Usual Been
Permanently Replaced?, 17 IND. L. REV. 491 (1984).
Note that supervisors and managerial employees are not protected by the National Labor Rela-
tions Act and presumably the pre-emption issue would not be raised if they were to bring wrong-
ful discharge cases. Cf Parker-Robb Chevrolet, Inc., 262 N.L.R.B. 402 (1982) (supervisors not
protected under the Act). But cf. Sitek v. Forest City Enters., Inc., 587 F. Supp. 1381 (E.D.
Mich. 1984) (Under certain circumstances, discharge of a supervisor may violate S 8(a)(1) of the
Act as an unfair labor practice.).
07 463 U.S. at 512.
074 144 Cal. App. 3d 514, 194 Cal. Rptr. 520 (1983). "Pre-emption" is sometimes used
interchangeably with -exclusivity" of remedies, and "preclusion" of alternative relief.
375 id. at 519-21, 194 Cal. Rptr. at 523-24. Cf Wolk v. Saks Fifth Ave., Inc., 728 F.2d 221
(3d Cir. 1984) (sex harrassment); Gates v. Trans Video Corp., 93 Cal. App. 3d 196, 155 Cal.
Rptr. 486 (1979) (worker's compensation). But cf. McGee v. McNally, 119 Cal. App. 3d 891,
174 Cal. Rptr. 253 (1981) (cause of action for intentional infliction of emotional distress was
exception to exclusivity of workers' compensation).
Often a court will decide that a statute provides exclusive relief when discussing whether a
"public policy" exception to the "at-will" doctrine should be found and will conclude that the
public policy is already served by the statutory relief. See Wehr v. Burroughs Corp., 438 F. Supp.
1052.
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ates rights in addition to a pre-existing common law right.""
The most dramatic development of case law involving pre-emption of wrong-
ful discharge causes of action arises when there is a collective bargaining agree-
ment.3 7 7 Under traditional American labor law, arbitration is the preferred
method of settling labor disputes. Courts will defer to arbitration and will not
readily second-guess or set aside an arbitrator's award. 7 8 Therefore, an em-
ployee, whose wrongful discharge claim involves a matter covered by a collective
bargaining agreement containing a grievance arbitration provision, normally will
not receive judicial review of his grievance on the merits.3 7 9 This appears to be
true for both tort38 0 and contract claims, including those based on implied cov-
enants of good faith. 81
Courts have invoked exceptions to this rule when certain statutory rights
form the bases of the claims. For example, the United States Supreme Court
has held that Title VII claims 8. and claims arising under the Fair Labor Stan-
dards Act3"3 may be heard de novo in federal court notwithstanding arbitration
awards because of the important public interest embodied within these statutes.
The Court, however, has held that federal rights to trial de novo may be lost
through prior settlement or adjudication of the daims in a state proceeding.""
37 See, e.g., Brown v. Transcon Lines, 284 Or. 597, 611, 588 P.2d 1087, 1094 (1978) (A
workers' compensation statute did not expressly supersede the common law right, especially where
the "new statutory right is not an adequate one.").
"" For a discussion of the pre-emption doctrine in wrongful discharge cases where the em-
ployee was covered under a collective bargaining agreement, see Wheeler & Browne, Preemption of
Wrongful Discharge Claims of Employees Covered by Collective Bargaining Agreements, 1 LAB. LAW.
593 (1985).
87 See "Steelworkers Trilogy": United Steelworkers of Am. v. American Mfg. Co., 363 U.S.
564 (1960); United Steel Workers of Am. v. Warrior & Gulf Navigation Co., 363 U.S. 574
(1960); United Steelworkers of Am. v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960).
.. See, e.g., Lamb v. Briggs Mfg., Div. of Celotex Corp., 700 F.2d 1092 (7th Cir. 1983) (no
cause of action for retaliatory discharge where employee was a party to a collective bargaining
agreement which provided a just cause guarantee and arbitration remedies).
880 Id.
"' See, e.g., Bertrand v. Quincy Mkt. Cold Storage & Warehouse, 728 F.2d 568 (1st Cir.
1984) (rejected tort theory and held the implied contractual term, if successful, would have been
part of the contract and was thus a theory grounded in contract).
888 Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974).
s Barrentine v. Arkansas-Best Freight Sys., 450 U.S. 728 (1981).
s Kremer v. Chemical Constr. Corp., 456 U.S. 461, 485 (1982) ("[M]erits of a legal claim
once decided in a court of competent jurisdiction are not subject to redetermination in another
forum."). Cf Olguin v. Inspiration Consol. Copper Co., 740 F.2d 1468 (9th Cit. 1984) (Federal
labor law claims masked as state law claims must be pursued in federal court.). Absent settlement
or final adjudication, Tide VII dearly provides that state rights are not pre-empted by Tide VII.
42 U.S.C. § 2 000e-7 (1982). See Lucas v. Brown & Root, Inc., 736 F.2d at 1206 ("Title VII
does not preempt this state-law contract claim.").
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In Garibaldi v. Lucky Food Stores, Inc., 3' the Ninth Circuit Court of Ap-
peals addressed the issue of whether a wrongful discharge cause of action based
on the public policy exception to the at-will doctrine may qualify for de novo
state court proceedings after an adverse arbitration award, thus extending non-
deference to arbitration from statutory rights to those grounded in "public pol-
icy." 8 6 In Garibaldi, a unionized employee was fired for protesting and refus-
ing to deliver spoiled milk. He brought a wrongful discharge action after an
adverse arbitration award. The Ninth Circuit held that his action was not pre-
cluded because public policy was involved. 8 7
The application in Garibaldi of the wrongful discharge remedy to unionized
employees would seem to threaten the finality and stability of arbitration awards
under collective bargaining agreements. The authority of this holding, however,
may be short-lived as the United States Supreme Court recently held in Allis-
Chalmers Corp. v. Luecks s that state tort claims which could have been resolved
by interpretation of a collective bargaining agreement were pre-empted.389 The
Court held that:
[When resolution of a state-law claim is substantially dependent upon analysis of
the terms of an agreement made between the parties in a labor contract, that
claim must either be treated as a § 301 claim. . .or dismissed as pre-empted by
federal labor-contract law. This complaint should have been dismissed for failure
to make use of the grievance procedure established in the collective-bargaining
agreement. . .or dismissed as pre-empted by S 301.390
"' 726 F.2d 1367 (9th Cir. 1984), cert. denied, 105 S. Ct. 2319 (1985).
386 726 F.2d at 1371-76.
387 Id. at 1376. Contra Lamb v. Briggs Mfg., Div. of Celotex Corp., 700 F.2d at 1095-96
(An employee who is a party to a collective bargaining agreement may not sue his employer in
tort for a retaliatory discharge even if "public policy" is involved because, in part, there is a
conflicting "policy" to protect "orderly industrial relations.").
"8 105 S. Ct. 1904 (1985).
89 Id. at 1916.
30 Id. Section 301 of the National Labor Relations Act provides that suits for violations of
collective bargaining agreements "may be brought in any district court." 29 U.S.C. S 185(a)
(1982). The policy supporting the court's decision was, once again, to avoid undermining the
arbitration process:
Since nearly any alleged willful breach of contract can be restated as a tort claim for
breach of a good-faith obligation under a contract, the arbitrator's role in every case could
be bypassed easily if § 301 [of the Act) is not understood to pre-empt such claims. . . .A
rule that permitted an individual to sidestep available grievance procedures would cause
arbitration to lose most of its effectiveness. . .as well as eviscerate a central tenet of federal
labor-contract law under § 301 that it is the arbitrator, not the court, who has the respon-
sibility to interpret the labor contract in the first instance.
105 S. Ct. at 1915-16 (citation omitted).
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The Court cautioned that its holding was limited to the facts of the case and
was not necessarily applicable to other federal and state labor laws."9 1
Unionized workers' common law claims may therefore be pre-empted by
statute or by a collective bargaining agreement.-9 2 Wrongful discharge claims of
non-unionized workers, on the other hand, would only be pre-empted by statute.
Thus, the non-unionized employee would have a greater chance of avoiding the
pre-emption defense and recovering punitive damages.
Employers also use self-help techniques as "defenses" to avoid liability. These
techniques include contract provisions wherein the employee agrees to his status
as an at-will employee, 9 3 careful review of personnel manuals and statements
made by supervisors during interviews and after hiring, and "patrol" policies to
prevent unintentional creation of rights for at-will employees. 394 Management is
91 The Court noted that:
We pass no judgment on whether this suit also would have been pre-empted by other
federal laws governing employment or benefit plans. Nor do we hold that every state-law
suit asserting a right that relates in some way to a provision in a collective-bargaining
agreement, or more generally to the parties to such an agreement, necessarily is pre-empted
by S 301. The full scope of the pre-emptive effect of federal labor-contract law remains to
be fleshed out on a case-by-case basis.
105 S. Ct. at 1916.
"" Cf. Midgett v. Sackett-Chicago, Inc., 105 Ill. 2d 143, 473 N.E.2d 1280 (1984), cert.
denied, 106 S. Ct. 278 (1985). The Midgett court rejected the argument that non-union "at-will"
employees needed more protection than unionized employees and held that unionized employees
also had a right to contract and tort relief. 105 Ill. 2d at -, 473 N.E.2d at 1283. The court
added that relief under a collective bargaining agreement was incomplete since no punitive dam-
ages can be awarded as would be possible under tort relief and it would be unfair to permit the
award of punitive damages to non-unionized employees while denying it to unionized employees.
Id. at __ , 473 N.E.2d at 1284. This decision by the Illinois Supreme Court was prior to Allis-
Chalmers Corp. v. Lueck, 105 S. Ct. 1904 (1985).
... Such disclaimer provisions have been upheld in pre-employment applications, see, e.g.,
Batchelor v. Sears, Roebuck & Co., 574 F. Supp. 1480 (E.D. Mich. 1983); and post-hire agree-
ments, see, e.g., Ledl v. Quik Pik Food Stores, Inc., 133 Mich. App. 583, 349 N.W.2d 529
(1984).
8' One commentator suggested the following:
1. Put the grounds for termination in writing and distribute this information to all
employees ...
2. Document every termination action ...
3. Refine performance evaluations to give honest appraisals of each employee's weak and
strong points. ...
4. Provide advance warning that an employee has taken a course possibly leading to
termination unless changes occur in his/her performance. ...
5. Watch for signs of an employee's work problems. ...
6. Involve two or more persons in the termination process. ...
7. Review severance pay policies. ...
8. Develop a severance package that includes continuance, for a limited time, of health
and life insurance benefits. ...
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quite aware that it has much to lose if a jury awards punitive damages.
Knowledge of these legal and practical defenses to a wrongful discharge cause
of action, whether based on contract or tort, is especially important to the Japa-
nese. The Japanese practice of emphasizing job security and retaining employees
even after poor evaluations might provide evidence that a discharge of an
American employee was wrongful. Japanese employers are also reluctant to seek
early legal advice before the problems occur. The Japanese must therefore in-
crease their awareness of the "agenda items" identified above in order to avoid
labor problems in their American ventures.
V. CONCLUSION
One of the most important problems confronting the United States and Ja-
pan is how to deal with increasing Japanese operations in the United States:
"Next to international trade relations, Japanese direct investment in U.S. man-
ufacturing is probably considered one of the most socially sensitive and signifi-
cant issues in United States-Japan economic relationships. The reasons for this
are several and likely differ depending which side of the Pacific one is on.
' 3 9 5
The Japanese argue that American-based Japanese manufacturing companies
which hire American citizens displace not only exports from Japan, but also
Japanese workers who otherwise might have manufactured these same products
in Japan. They further note that other foreign markets may present more eco-
nomic opportunity and that uncertainties created by laws and trade regulations
in the United States make these other markets a more attractive alternative to
direct investment in the United States.'" Many Americans, while worried
about the increasing trade deficit, see Japanese direct investment as a positive
step toward creating more job opportunities for American citizens and as a way
of obtaining quality Japanese products at a lower price.3 9 7
When Japanese employers arrive in the United States they bring their man-
agement and industrial relations practices and seek to adapt them to local con-
ditions. Japanese companies and American companies which are starting to
9. Terminate only when you must, and terminate only with care and compassion....
10. Consider buying "defense and judgment" insurance. This relatively new form of
coverage protects employers against lawsuits arising from cases other than personal-injury
or property-damage suits covered under conventional insurance policies.
Decker, At- Will Employment in Pennsylvania-A Proposal for its Abolition and Statutory Regula-
tion, 87 DIcK. L. REv. 477, 504-05 (1983).
'o Kujawa Case Study, supra note 7 1, at 1.
s" See id.
"From the U.S. perspective, foreign direct investment has been viewed (perhaps inaccu-
rately) as an alternative to trade and as a method for reducing international commercial friction."
Id. at 2.
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adopt some Japanese-style approaches to labor relations may face legal tests:
whether their management practices violate equal employment opportunity laws
and laws relating to unionization and discharge of workers.
From the American lawyers' perspective, "too many parties fail to analyze
thoroughly the labor impact. . .and they are taken by surprise when labor law
matters either interfere with. . .or materially change the business planner's ex-
pectations."398 While many technical areas of labor law must be considered and
resolved, the large policy issues involved in international relations and domestic
labor policies must not be ignored.
Indeed, the search for appropriate accommodation of Japanese management
practices and United States labor laws will necessitate greater understanding of
the two countries based on a sharing of information and on closer cooperation
on common issues. As one author has observed:
To understand Japan is to realize that the country is truly unique; its notice-
able mantle of Americanization is just that, a cloak. It is also essential to realize
the uniqueness of the American people, and to know that solutions and truth
between the two countries spring from working together, not from merely com-
paring or studying the differences." 9'
8o0 Kelley & Lengel, In Acquisition, Don't Get Tripped Up by Labor Law, Legal Times of
Wash., Feb. 22, 1982, at 17, col. 1.
'" Yamada, Japan: An Introduction, 15 CASE W. REs. J. INT'L L. 415, 418 (1983).

